
As Verizon Communications looks back on 2011, 
it will have the opportunity to revel in one 
successful business decision but wallow in the 

wake of another regrettable one. Triumph abounded 
last February, when Verizon pulled an apple out of its 
hat and announced it was ready to stock its shelves with 
the iPhone. The regret came just five months later, when 
the company’s inflexible attendance policy won it a page 
in the record books as a party to the largest Americans 
with Disabilities Act (ADA) settlement in the history 
of the Equal Employment Opportunity Commission 
(EEOC), to the tune of $20 million. For the benefit of 
onlookers (and at the expense of Verizon), the consent 
decree entered into between the company and the EEOC 
doubles as an excellent guideline for those attempting to 
navigate the provisions of the ADA relating to attendance 
and leave of absence policies.

The consent decree was entered on July 6, 2011, 
and settled a nationwide class disability discrimination 
lawsuit filed by the EEOC in the United States District 
Court for the District of Maryland.1 The decree resolved 
the EEOC’s lawsuit, an EEOC commissioner charge, 
a charge filed by the Communications Workers of  
America, AFL-CIO, and approximately 40 individual 
charges filed with the EEOC. The crux of the claims 
was that Verizon had unlawfully denied reasonable 
accommodations to a number of employees with 
disabilities, in violation of the ADA pursuant to its rigid  
attendance policy.

Leave as a Reasonable Accommodation
Under the ADA, employers are required to provide 

reasonable accommodations to qualified individuals with 
disabilities unless doing so would cause the employer 
undue hardship. Qualified individuals are those who 
can perform the essential functions of the job with or 
without a reasonable accommodation.3 Generally, “an 
accommodation is any change in the work environment 

or in the way things are customarily done that enables 
an individual with a disability to enjoy equal employ-
ment opportunities.”4

Most employers are aware they are required to 
accommodate individuals with disabilities by making 
their facilities accessible, for example by building a 
ramp. Yet many employers, including Verizon in this 
case, fail to understand that reasonable accommoda-
tions may go far beyond physical changes to the work 
environment, and may require flexibility with respect to 
rules and policies. Often overlooked by employers is the 
fact that they may be required to grant a leave of absence 
as a reasonable accommodation—even in excess of that 
which is mandated by the federal Family and Medical 
Leave Act (FMLA) or a company’s leave policy. As the 
EEOC has noted in its guidance on reasonable accom-
modations, employees with disabilities may be entitled 
to leave for a variety of reasons including, but not limited 
to: 1) obtaining medical treatment, 2) recuperating from 
an illness, 3) obtaining repairs on an assistive device, 4) 
avoiding temporary adverse conditions in the workplace, 
such as a breakdown in the air conditioning, 5) training 
a service animal, or 6) receiving training in the use of 
Braille or sign language.5

The EEOC has also addressed whether employ-
ers may apply ‘no-fault’ leave policies to individuals 
with disabilities. Generally, these leave policies permit 
employees to take a specified amount of leave for any 
reason during a set time period. If an employee takes 
additional time off after his or her leave allotment is 
exhausted, he or she will be subject to discipline, and 
perhaps termination. The guidance instructs employers 
to modify these policies if a qualified employee with a 
disability needs additional leave as a reasonable accom-
modation, unless: 1) the employer can provide the 
employee with another effective accommodation that 
would enable him or her to perform the essential func-
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tions of the job, or 2) granting additional leave would 
cause an undue hardship.6

The Proof is in the Policy
Under Verizon’s no-fault attendance policy, employ-

ees were subject to discipline, up to and including 
termination, if they exceeded a designated threshold of 
“chargeable absences.” The EEOC asserted that the policy 
was unlawful because Verizon failed to make exceptions 
to its attendance policy for employees whose chargeable 
absences were due to their disabilities. According to the 
EEOC, Verizon should have engaged in an individual-
ized interactive process with these individuals in order 
to evaluate whether their absences should be deemed 
“nonchargeable” as a reasonable accommodation.

The Settlement
While Verizon did not admit fault, it did agree to pay 

$20 million in monetary relief to the charging parties 
and class members. Furthermore, the scope of the three-
year consent decree extends well beyond mere dollars 
and cents, mandating that Verizon do the following:
•	 Refrain from engaging in any discriminatory or 

retaliatory action based on disability;
•	 Modify its attendance plans and ADA policy to allow 

for reasonable accommodations for employees with 
disabilities, including treating certain absences as 
“nonchargeable”; 

•	 Provide periodic training on the ADA’s requirements 
to employees who are responsible for administering 
the attendance policy;

•	 Report to the EEOC all employee complaints of 
disability discrimination relating to the attendance 
policy and those regarding Verizon’s compliance 
with the settlement agreement;

•	 Post a notice about the settlement; and
•	 Appoint an internal monitor to ensure compliance. 

As discussed below, the consent decree’s provisions 
relating to the modification of Verizon’s attendance 
policies provides useful guidance for similarly situated 
employers.  

And the Answer to the $20 Million Question is… 
Do what your EEOC tells you to do. The EEOC 

could not have dished out a clearer reference guide for 
determining when an employee’s absence can be consid-
ered chargeable and subject to discipline. Paragraph 
20.03 of the consent decree provides the following 
instructions to Verizon:

In determining whether a Current Asso-
ciate’s absence should be “nonchargeable,” 
Verizon is required to evaluate on an individual 
case-by-case basis whether each of the follow-
ing is satisfied:

(a) The Current Associate has a mental or 
physical impairment that substantially limits 
one or more major life activities of such indi-
vidual as defined by the ADA, and for the peri-
od on and after January 1, 2009, as amended 
through the ADA Amendments Act of 2008; 

(b) the Current Associate’s absence was 
caused by a disability;

(c) the Current Associate or someone else 
on the Current Associate’s behalf requested 
through the Company’s designated process a 
period of time off from work due to a disability;

(d) the Current Associate’s absences have 
not been unreasonably unpredictable, repeated, 
frequent or chronic;

(e) the Current Associate’s absences are not 
expected to be unreasonably unpredictable, 
repeated, frequent or chronic;

(f) Verizon was able to determine, from the 
request by or on behalf of the Current Associate 
or through the interactive reasonable accommo-
dation process, a definite or reasonably certain 
period of time off that the Current Associate 
would need because of a disability; and

(g) the Current Associate’s need for time 
off from work as a reasonable accommodation 
does not pose a significant difficulty or expense 
for Verizon’s business.  

The decree further states that if any of these 
elements are not satisfied, Verizon has the discretion to 
deem the absence chargeable.7 

Interestingly, this checklist reveals the EEOC’s posi-
tion that the ADA does not require employers to grant a 
leave of absence as a reasonable accommodation where 
the absences have been, or are expected to be, unrea-
sonably unpredictable, repeated, frequent or chronic. 
Employers defending attendance-based discipline/
termination can rely on this guidance in addition to 
arguing that absences of this nature would disrupt the 
employer’s operations and would prohibit the employee 
from performing the fundamental job duties of the 
position at issue. To that end, employers should note 

39New Jersey State Bar Association New Jersey Labor and Employment Law 39



the significance of regular attendance in their employee handbooks and job descriptions. Of 
course, employers using no-fault attendance policies should also distribute this checklist to 
employees administering the policy to ensure ADA compliance.  

It is important to keep in mind that a leave of absence may be required pursuant to 
the requirements of the FMLA or any other applicable state laws, even where the ADA does 
not apply. More often than not, the problem facing employers will be remembering to evalu-
ate whether a leave must be granted pursuant to the ADA, even where an employee is not 
entitled to or has exhausted his or her FMLA and other state-provided leave allotments. 
For these reasons, employers presented with leave requests should be sure to conduct an 
appropriate analysis under each of these laws in order to avoid the threat of burdensome and 
expensive litigation faced by Verizon in this case.  

Laura K. DeScioli is an associate in the labor and employment practice group at Archer & Greiner, 
P.C. in Haddonfield. 

Endnotes
1. Consent Decree, EEOC v. Verizon Delaware LLC, et al. (No. 1:11-cv-01832, D. Md., July 6, 2011).  
2. 42 U.S.C.A §§ 12101-12117, 12201-12213.  
3. 42 U.S.C.A § 12111.
4. 29 C.F.R. § 1630 app. § 1630.2(o).
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Americans with Disabilities Act, Oct. 17, 2002, available at <http://www.eeoc.gov/policy/docs/
accommodation.html>.

6. Id.
7. Consent Decree, EEOC v. Verizon Delaware LLC, et al. (No. 1:11-cv-01832, D. Md., July 6, 2011). 
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