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By Laura DeScioli

Face it — there is no escaping the 
Facebook frenzy. Whether you “like” 
it or not, it has crept into every cor-

ner of our lives, and the workplace is 
no exception. Facebook has more than 
800 million active users as of last count. 
With little effort, you can imagine how 
many of those users have discussed work-
related issues on the public forum. What 
if an employee posts disparaging com-
ments about an employer, co-worker or 
client? What if the employee divulges 
confidential information? How can an 
employer protect itself without trampling 
its employees’ legal rights? 

The answer is far from clear cut. 
Employers must respond cautiously to 
their employees’ use of Facebook (and 
other similar sites), even when such use 
appears inappropriate on its face. Further, 
employers who promulgate social media 
policies to curtail inappropriate use must 
take extra precaution in limiting those 
policies appropriately. 

Luckily, the National Labor Relations 
Board (NLRB) has begun to fill in the legal 
landscape of this novel area in its response 
to a number of recent charges relating to 
employee Facebook postings. Employers 

and their advisors can now look to two 
sets of cases for guidance. In the first, 
the NLRB examined whether employees’ 
Facebook postings constituted protect-
ed concerted activity under the National 
Labor Relations Act (NLRA) such that 
employers were prohibited from respond-
ing by way of discipline/termination. In 
the second, it examined whether social 
media policies promulgated by employers 
overreached their bounds and unlawfully 
infringed upon employee rights. While 
this fast-developing area of law is far 
from mature, there are several lessons for 
employers to take home at this point. 

The Law 
The NLRA provides a number of 

protections for employees and prohibits 
employers from interfering with the exer-
cise of such rights. See 29 U.S.C.A. § 151, 
et seq. It is critical to note that these pro-
tections apply to both union and nonunion 
employees and workplaces. Some key 
rights guaranteed to employees include 
the right to discuss the terms and condi-
tions of their employment with each other 
or with a union, the right to engage in con-
certed activities for the purpose of mutual 
aid or protection, and the right to form a 
union. Specifically, “concerted activities” 
either (1) are undertaken on behalf of a 
group of employees, (2) are undertaken 
with the object of initiating group action, 
or (3) represent the logical outgrowth of 

shared concerns. Myers Industries (Myers 
II), 281 NLRB 882 (1986); Whittaker 
Corp., 289 NLRB 933 (1988). Essentially, 
the issue turns on whether the employee is 
expressing an individual gripe or is truly 
raising a group complaint. 

Where does Facebook come into the 
picture? One of the unintended conse-
quences of Facebook’s design was the for-
mation of the perfect breeding ground for 
concerted activity. I.e., an employee posts 
what would be an unprotected individual 
gripe on the site, a few of her co-worker 
“friends” hit the magical “like” button, 
and suddenly, unprotected speech is trans-
formed into protected concerted activity. 

Responding to the Use of Facebook
An employer’s response to Facebook 

use must be dictated by whether the use 
constitutes protected activity. If there is 
protected activity, the employer’s range 
of possible responses is significantly lim-
ited. Further, missteps can be costly, as an 
unlawful discharge can result in reinstate-
ment and back pay. A review of recent rul-
ings on the topic provides useful guidance 
for employers making the call. 

Most recently, an NLRB 
Administrative Law Judge (ALJ) ruled 
that employees who made Facebook post-
ings related to job performance issues were 
engaged in protected concerted activity. 
Hispanics United of Buffalo, Inc., 3-CA-
27872, 2011 WL 3894520 (N.L.R.B. Sept. 
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2, 2011). This case involved an employee 
who frequently criticized her co-workers 
for failing to do enough for their clients 
and told one co-worker she intended to 
raise these concerns with management. The 
co-worker posted the critic’s comments 
on Facebook and called for the reactions 
of other employees. Several responded by 
condemning the critic, defending their per-
formance and raising concerns over inad-
equate staffing. After the critic complained 
that these posts constituted harassment, the 
participating employees were terminated. 
The ALJ ruled that the employees’ con-
versation constituted protected concerted 
activity because it represented a shared 
concern over working conditions — staff-
ing issues and concerns over allegations of 
their poor performance. 

The NLRB came to a similar conclu-
sion where several employees engaged 
in a Facebook conversation concerning 
their employer’s tax withholding practices. 
Report of the Acting General Counsel 
Concerning Social Media Cases, N.L.R.B. 
Memorandum OM 11-74, Aug. 18, 2011. 
The conversation was started by a former 
employee who posted complaints about 
having to pay back taxes due to her previ-
ous employer’s actions. A current employ-
ee “liked” the comment, another added 
that the issue would be discussed at an 
upcoming meeting and a third joined and 
referred to one of the employer’s owners 
as “such an asshole.” The current employ-
ees were discharged for the postings. The 
NLRB deemed the discharges unlawful, 
stating that the employees were engaged 
in concerted activity because they were 
expressing a group concern over a term and 
condition of employment. 

Alternatively, the NLRB has found 
protected action lacking where the 
Facebook postings involved only a single 
employee, and where the subject matter 
did not concern the terms and conditions 
of employment. For example, the NLRB 
found that an employee who made inappro-
priate posts about her employer’s mentally 
disabled clients was not engaged in pro-
tected activity, where no co-workers joined 

the conversation and the posts were limited 
to describing her shift activities and poking 
fun at clients. Martin House, 34-CA-12950 
(N.L.R.B. July 19, 2011). In a closer call, a 
bartender’s Facebook complaints about his 
employer’s tipping policy were not deemed 
protected where no co-workers joined the 
conversation and there was little evidence 
that the complaint represented a collective 
concern. JT’s Porch Saloon & Eatery, Ltd., 
13-CA-46689 (N.L.R.B. July 7, 2011). 
Notice that  this case turned on the indi-
vidual nature of the gripe, as the comment 
did concern the terms and conditions of 
employment. 

The take-away for employers is this: 
tread cautiously when responding to uses 
of Facebook that relate in any way to the 
terms and conditions of employment and 
involve more than one employee or reflect 
a shared concern of employees. Again, 
knee-jerk reactions and other missteps can 
lead to significant liability. 

Promulgating Social Media Policies
Recent NLRB decisions scream cau-

tion for employers attempting to curtail 
improper social media use via policy. 
Such policies must be narrowly tailored 
to avoid infringing upon employee rights. 
A policy constitutes unlawful infringe-
ment when it (1) would be reasonably 
construed to prohibit protected activity, 
(2) was issued in response to union activ-
ity or (3) has been applied to restrict pro-
tected activity. Lutheran Heritage Village, 
343 NLRB 646, 647 (2004). In two 
recent applications of this test, the NLRB 
deemed the policies at issue overbroad, 
failing to adequately define and limit 
their terms. 

One policy at issue contained a provi-
sion prohibiting employees from engaging 
in inappropriate discussions about the 
company, management and/or co-workers. 
Report of the Acting General Counsel 
Concerning Social Media Cases, N.L.R.B. 
Memorandum OM 11-74, Aug. 18, 2011. 
Surprisingly, the NLRB found that the 
provision was overbroad and could rea-
sonably be interpreted to restrain pro-

tected activity because it could apply to 
protected criticisms of the terms and con-
ditions of employment. Further, the provi-
sion did not define or provide examples 
of what constituted “inappropriate discus-
sions” and was not limited to excluding 
protected activity. 

Another considered policy prohib-
ited employees from posting pictures 
of themselves which depicted the com-
pany in any way; making disparaging 
comments when discussing the compa-
ny, its employees or competitors; and 
using language or action that was inap-
propriate, offensive, rude or discourte-
ous to a client or co-worker. American 
Medical Response of Connecticut, Inc., 
34-CA-12576, (N.L.R.B. Oct. 5, 2010). 
The NLRB found the provisions unlawful 
because they prohibited employees from 
engaging in protected activity such as 
posting pictures of themselves carrying 
picket signs with the company’s name on 
it, and they proscribed a broad undefined 
range of conduct without containing lim-
iting language instructing that it did not 
apply to protected activities. 

These cases reveal the high level of 
scrutiny recently applied to social media 
policies in the workplace. Blanket pro-
hibitions of work-related discussions on 
social media sites or provisions that could 
be interpreted to restrict protected activ-
ity will not pass muster. Even so, care-
fully drafted policies may provide benefits 
to employers attempting to police this 
new domain. Employers can safely pro-
mulgate policies reminding employees 
that workplace rules, such as antiharass-
ment rules and those regarding disclosure 
of confidential/proprietary information, 
extend beyond the office and include 
social media use. The policy should also 
define ambiguous terms, include exam-
ples of authorized/unauthorized conduct 
and contain limiting language instructing 
that it will not apply to restrict protected 
activity. This area of the law is in signifi-
cant flux, so employers and their advisors 
should remain on the lookout for new case 
developments.  ■
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