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Introduction 

"Brownfields", a term that has come in vogue in recent years throughout the United States, including New Jersey 
and Pennsylvania, describes a program for "recycling" what are usually vacant contaminated sites in blighted 
municipalities. The typical program attempts to combine governmental incentives with private enterprise 
initiatives. 

Many obstacles have stood in the way of converting these sites to productive use. Not only are they 
contaminated, carrying with them the burden of liability for past environmental sins, and the potential expense 
and delay in securing governmental approval of remediation efforts. The sites are also often located in depressed 
neighborhoods that outsiders (investors, developers, workers, and potential customers) are reluctant to enter for 
any reason. 

New Jersey and Pennsylvania have been at the forefront of states who have devised a series of programs 
designed to help private developers and end users overcome those obstacles. Generically the programs involve: 
(1) more sensible cleanup standards for property that will be used for purposes other than residential; (2) 
various devices to limit or eliminate liability for past environmental "sins" at the site; (3) economic incentives in 
the form of loans and grants; publicly assisted financing; and relief from sales taxes and property taxes. Also, in 
recent years, specialized insurance packages have started to appear, to protect against environmental 
"surprises", thereby enabling Brownfields players to keep the cost of remediation within its projected limit. 

The federal Brownfields effort is contained in the USEPA’s Prospective Purchaser Agreement program, whereby 
the EPA affords prospective purchasers of CERCLA Superfund sites protection against liability for CERCLA 
remediation, in exchange for benefits conferred upon the property and the public by the prospective purchaser. 
Unfortunately, the EPA’s program is limited to sites in which the EPA either has been or is likely to become 
significantly involved in the site’s remediation. Generally, that excludes sites that are the responsibility of the 
state’s environmental agencies. That doesn’t mean that a prospective purchaser, developer, or lender involved in 
a state Brownfields program cannot secure the necessary "comfort" regarding liability under CERCLA. Such 
comfort, however comes from compliance with the state program, acceptance of the reality of the EPA’s position, 
solid environmental groundwork for the particular site, and sometimes, environmental "surprise" insurance. 

New Jersey's Legislative Initiative 

The New Jersey Urban Enterprise Zones Act of 1983, N.J.S.A. 52:27H-60, et, seq., which granted qualified 
businesses in designated enterprise zones extensive relief from all kinds of state taxes had a limited impact. Then 
came the Environmental Opportunity Zone Act of 1995, N.J.S.A 54:4-3.150 which allowed municipalities to give 
real property tax reductions to owners of contaminated property, so long as those owners committed to 
remediate the property. 

The New Jersey Urban Redevelopment Act 

But urban rehabilitation remained stymied for the most part. The glacial pace of Brownfields’ redevelopment led 
ultimately to the adoption of the New Jersey Urban Redevelopment Act ("the Act") (P.L.1996, c. 62) which 
Governor Whitman signed on July 22, 1996. 

The Act created the New Jersey Urban Redevelopment Authority, which is to be the state’s "primary community 
development agency" focusing on "developing and implementing strategic revitalization plans and neighborhood 
empowerment plans for urban neighborhoods" with a particular focus on "technical assistance, grants, low and no 
interest loans, loan guarantees, and capacity building for community development organizations." 

To achieve that end, the Authority has been given sweeping powers to acquire, construct, and manage projects 
and borrow money, issue bonds, contract with others to do the same, and even to enter into partnerships with 
private entities. Indeed, one might say that the only limitation on the Authority’s ultimate powers is the amount 
of dollars in the marketplace that are interested in rehabilitating Brownfields’ sites. For a detailed list of the 
Authority’s powers, see Appendix A to this piece. 

And to eliminate the specter of never-ending liability for prior environmental harm the Act amended the liability 
provisions of the Spill Act (N.J.S.A. 58:10.23g) to exonerate purchasers of contaminated sites in "qualified 
municipalities" from liability for prior environmental harm, where the DEP has (1) issued a No further Action 



letter, or (2) approved a Remedial Action Workplan (RAW), and (3) there is continued compliance with all of the 
conditions of the No Further Action letter, and the RAW, and all applicable engineering and institutional controls. 

Financing Devices under the Urban Redevelopment Act 

The Authority, through the newly created Redevelopment Investment Fund, has the power to make loans and 
loan guarantees for projects in qualified municipalities, either in anticipation of the issuance of permanent 
financing or as permanent financing. The Authority also can facilitate access to governmental and private sources 
of loans or grants, including the New Jersey Economic Development Authority and the Casino Redevelopment 
Authority. 

Financing provided by the Authority may be secured by conventional mortgages or payments in lieu of taxes. In 
the latter case, the municipality would first have to determine that the project area is in need of redevelopment 
and adopt a redevelopment plan. It could then grant a tax abatement for the project and enter into an 
agreement for payments in lieu of taxes ("PILOT"). The PILOT would be in an amount agreed upon between the 
municipality and the developer. 

In addition to the Redevelopment Authority, the EDA and any county improvement authority can issue bonds to 
finance public benefit improvements within a redevelopment area, which bonds can be secured by the PILOT. 
Beginning in 1997, the EDA must allocate no less than 12 1/2% of its loans and loan guarantees to projects 
located in qualified municipalities under this Act. 

In addition to providing debt financing, the Redevelopment Authority can participate in projects on an equity 
basis. And counties in which projects are situated may also participate financially, if the board of freeholders finds 
the project will provide employment opportunities and that the county’s participation makes the financing 
feasible. The county may also lend or donate funds to the Authority and issue bonds for a project. 

In determining which projects to approve for financing, the Authority is to accord first priority to any project 
situated in a municipality which is both eligible to receive aid under the Special Municipal Aid Act and coextensive 
with a "special needs" school district. Second priority is assigned to projects in any municipality which is 
coextensive with a "special needs district." Third priority is granted to other qualified municipalities. Preference is 
to be given to projects situated in an "empowerment neighborhood." 

Any contractor engaged on a project under this Act must pay state prevailing wages, unless there is also Federal 
assistance to the project, in which case the prevailing wage rates under the Davis-Bacon Act apply. 

The Act changes another state financing program. Since 1983 the New Jersey Local Development Financing Fund 
("LDFF") has provided loans, loan guarantees and grants to, and equity participations in, industrial and 
commercial enterprises within urban aid municipalities of high unemployment. The Act expands the uses of 
monies deposited in the LDFF to providing financial assistance to sponsors of any project which may be assisted 
by the NJEDA. Eligible projects of the Redevelopment Authority are to be given priority consideration in 
administration of the LDFF. 

Current Legislative Initiatives: 
the Brownfields and Contaminated Site Remediation Act 

On January 6, 1998 Governor Whitman signed into law New Jersey’s latest effort to make the Brownfields 
program more attractive to developers, The Brownfields and Contaminated Site Remediation Act. This new 
legislation contains the following key provisions, among many others: 

• It creates a Brownfields "Task Force" to prepare an inventory of Brownfields sites, to prepare a plan of 
action to return those sites to productive use, and to track the effectiveness of the Brownfields program 

• It requires the DEP to map and classify contaminated aquifers and sites of historic fill and include them 
in the State’s Geographic Information system (GIS)--to help lower the cost of individual site 
remediation investigations 

• It expands the protection of innocent purchasers, and expands the class of those entitled to such 
protection against liability for past environmental contamination, including contaminated sites anywhere 
in New Jersey, not just those in "qualifying municipalities." 

• It provides for covenants not to sue, as well as "No Further Action" letters, and protects against claims 
of third parties as well as the DEP. these protections are afforded to tenants, operators and future 
owners of the site, so long as they comply with the institutional controls, (deed restrictions) and 
engineering controls (e.g. fencing, capping) that may be part of the site's remediation 



• It provides that where new taxes will be generated by a remediated site, the commissioner of 
Commerce and Economic Development can enter into a redevelopment agreement with the site 
developer to reimburse the developer for up to 75 percent of the remediation costs 

• It provides incentives for innovative technology 

Brownfields Programs in Pennsylvania 

Pennsylvania’s Brownfields program is implemented under the Pennsylvania "Land Recycling and Environmental 
Remediation Standards Act", otherwise known as "Act 2", which became effective on July 18, 1995. Act 2 
establishes a standard process that can be used to clean up and re-use industrial and commercial properties that 
are contaminated. Specifically, Act 2 establishes a voluntary cleanup program, and allows the present or 
prospective purchaser to choose one of three cleanup standards to remediate the property: the Background 
Standard, Statewide Health Standard, or Site-Specific Standard. 

In general, by remediating to one of the optional standards under the review and supervision of the Pennsylvania 
Department of Environmental Protection (PADEP), the owner or prospective purchaser can obtain protection from 
liability under other Pennsylvania statutes, which includes a covenant not to sue from the PADEP with respect to 
present and future liability, contribution protection from third party actions under state statutes, and protection 
from citizen suits. 

Act 2 also established an "Industrial Sites Environmental Fund" that is designed to provide financial assistance to 
persons who did not cause or contribute to the contamination on the property on or before July 18, 1995, and 
who propose to undertake an voluntary cleanup of the property. Financial assistance is available in an amount 
not exceeding 75% of the costs that person would incur in completing an environmental study of the property 
and implementing a cleanup plan. In addition, this fund may also provide grants and low-interest loans where the 
rate of interest for the loans do not exceed 2%. 

In addition, Pennsylvania also has "Act 3" and "Act 4" which provide additional Brownfields-related assistance. 
Act 3, "The Industrial Land Recycling Fund", basically provides liability protection to lenders, fiduciaries, and 
economic development agencies who acquire title in connection with financing purposes. 

Act 4, the "Economic Development Agency, Fiduciary and Lender Environmental Liability Protection Act", 
established an Industrial Sites Environmental Assessment Fund, (which receives $2,000,000 annually from the 
Hazardous Sites Cleanup Fund, which was established under the Pennsylvania Hazardous Sites Cleanup Act.) This 
Fund is administered by the Pennsylvania Department of Commerce. Cities, municipalities, local authorities, 
nonprofit economic development agencies, and other similar agencies can receive grants from the Fund to 
conduct environmental assessments of industrial properties located within their jurisdiction, and which have been 
designated as "distressed communities" by the Department of Commerce. 

USEPA'S Position/Policy Regarding 
New Jersey and Pennsylvania Brownfields Projects 

Any prospective purchaser/developer of a Brownfields site naturally wants the comfort that if the 
purchaser/developer complies with the State Brownfields program, the EPA will not pursue the 
purchaser/developer under federal law. 

Unfortunately, to date the EPA will not issue comfort letters to that effect. Instead, EPA has issued a policy 
memorandum in which EPA states that it can issue four kinds of what it calls "comfort letters". See 62 Fed. Reg. 
4624 (January 30, 1997). However, these "comfort letters" will only represent the following: 

1. The site has never been addressed under the Superfund program, as evidenced by the site not being 
listed on CERCLIS (the"No Previous Superfund Interest Letter"); 

2. The site was formerly listed on the NPL or CERCLIS, but now has been removed or deleted, or that the 
site is located near (but not within) a CERCLIS site (the "No Current Superfund Interest Letter"); 

3. EPA is presently taking, or is planning to take, a response action at the site, as well providing the status 
of EPA’s involvement at the site (the "Federal Superfund Interest Letter"); or 

4. The state is the lead agency in connection with the site activity, and therefore, the state agency has the 
lead response role for the site, with EPA’s role being secondary (the "State Action Letter"). 

EPA’s Prospective Purchaser Agreement policy states that EPA, in most cases, will decline to consider a 
Prospective Purchaser Agreement because "future EPA activity at such a site is extremely unlikely". The 
EPA thinks this limitation on eligibility for EPA Prospective Purchaser Agreement makes sense because if EPA 
activity pursuant to CERCLA at the site is extremely unlikely, then EPA/CERCLA cleanup and cost liability 



exposure is equally unlikely, and EPA doesn’t have the resources to negotiate Prospective Purchaser Agreements 
for situations where such EPA/CERCLA exposure would never come into play. 

Because of this EPA policy, "comfort" against future EPA/CERCLA comes from compliance with state Brownfields 
arrangements that are based upon solid environmental investigations for the particular site, coupled in some 
cases with "environmental surprise" insurance (discussed below) that is becoming available on the insurance 
market. 

The USEPA’s Prospective Purchaser Agreement Program 

An EPA Prospective Purchaser Agreement gives the prospective purchaser of a property that contains hazardous 
substances, a release from CERCLA liability, contribution protection, and a covenant not to sue from EPA with 
respect to present and future CERCLA cleanup responsibilities. In exchange for such protection from liability, the 
Prospective Purchaser must furnish some form of a direct benefit (such as a partial payment towards EPA’s 
incurred past response costs), or "indirect benefit" such as the employment opportunities arising from the 
proposed cleanup and reuse/use of the property, or both types of benefits. All these elements are subject to very 
case-specific negotiations with the EPA. 

Any EPA Prospective Purchaser Agreement that EPA enters into is based upon the prospective purchaser’s 
proposed use/reuse of the property. To enable the EPA to evaluate whether it wants to enter into such an 
Agreement, the prospective purchaser has to provide EPA with information that addresses the following factors: 

The anticipated, future land use of the property from local land use authorities, and whether the 
purchaser’s proposed use would be acceptable. 

This is an important factor that EPA will consider in determining how and what the public’s risks to exposure to 
hazardous substances will be, and hence, to what contaminant levels cleanup must be performed (or nor 
performed), i.e., EPA’s selected, site-specific remedy. 

How much/what portion of the land will be returned to productive use. 

Where, and how much, contamination will remain on-site. 

In most cases, residential use will not occur. Thus, institutional controls may be proposed and accepted that will 
prevent risk from exposure from the proposed non-residential use. 

Further Specific Factors EPA considers 
when evaluating a request for a Prospective Purchaser Agreement 

1. Whether EPA has taken, is taking, or anticipates taking action at the site. 
It is almost an immutable pre-requisite that the property be a site listed on the NPL. The site will not 
qualify for an EPA Prospective Purchaser Agreement if the site is being remediated through a state 
program. 

2. EPA needs to receive direct benefits, but may accept reduced direct benefits if the public 
receives indirect benefits. 

EPA's direct benefits take the form of: 

(a) A payment to EPA to reimburse all or part of incurred, past cleanup costs, and/or 
(b) A commitment by the purchaser to conduct the cleanup. 

The public's indirect benefits, with some direct benefit given to the EPA, take the form of : 

(a) a substantial reduction in the risks posed by the site, 
(b) creation or retention of jobs, 
(c) reuse/development of abandoned or blighted property, and/or 
(d) provided or enhanced community services (public transportation and infrastructure). 

However, EPA must still receive some measurable direct benefits, such as partial cleanup or monetary 
compensation. 



3. Continued or proposed operations at the site will not aggravate or contribute to existing 
contamination, or interfere with EPA’s response actions. 
This is applicable where the purchaser intends to continue operations at the site, or proposes new 
operations. The purchaser must demonstrate that his operations will not aggravate or contribute to 
existing contamination, or interfere with EPA's response actions. 

4. Continued or proposed operations at the site will pose no health risks to: 

(a) the community or 
(b) persons present at the site. 

5. The prospective purchaser is financially viable. 
The prospective purchaser must be able to demonstrate that he is financially viable and capable of 
fulfilling any obligation under the Prospective Purchaser Agreement. EPA, however, has the discretion to 
structure a payment plan/schedule to help alleviate financial burdens the prospective purchaser may 
have that would affect his ability to qualify for the Prospective Purchaser Agreement. 

6. The value of the property. 
What is the purchase price? Does it reflect that the property is contaminated? Will the value increase 
after remediation is performed? 

7. Community involvement and comments. 
Because the purchaser will receive CERCLA contribution protection, the surrounding community and 
members of the public will be foreclosed from filing any CERCLA actions against the purchaser with 
respect to the contamination at the property. Therefore, EPA will probably afford them the opportunity 
to comment upon the settlement. Thus, the purchaser should determine the community's concerns 
early in the process. 

Interplay between the EPA Prospective Purchaser Agreement and State Programs 

While working through the negotiations for an EPA Prospective Purchaser Agreement, the prospective purchaser 
also needs to consider the interplay of the state cleanup programs discussed above, the possible effect of the 
state laws upon the EPA Prospective Purchaser Agreement, and whether the prospective purchaser can 
concurrently obtain similar liability protection and releases under state law, or at least their practical equivalent, 
i.e., "comfort." 

If the EPA Prospective Purchaser Agreement provides for, or will establish compliance with the state program, 
then a concurrent or subsequent request for a state NFA could be made. But , in any event, an application for the 
MOA/NFA will need to be made, as well as the submission of evidence that the state standards were met. 

Unfortunately, the EPA does not have a formal Memorandum of Agreement in place with either Pennsylvania or 
New Jersey. 

In any event, participating in a New Jersey or Pennsylvania voluntary cleanup program, and remediating the site 
to an acceptable state cleanup standard, should enable the prospective purchaser to comply with the applicable 
state ARARs that a federal EPA CERCLA cleanup would require. All these considerations dictate that the interested 
purchaser/developer conduct a dialogue with both state and federal authorities. 

Minimizing Risk Through Environmental Liability Insurance 

In addition to prospective purchaser agreements and covenants not to sue, and statutory protection against 
liability, insurance coverage may be available to aid interested parties in limiting their exposure to unforeseen 
remediation costs. Such insurance protects against "environmental surprises" such as (1) the subsequent 
discovery of levels of contamination much higher than those detected in the underlying remediation 
investigations (2) a tightening of remediation standards. 

"Tanfields" 

"Tanfields" is our own term. It is a subset of "Brownfields", and it refers to the re-development of properties 
whose only negative is that they are contaminated. But for that contamination they would be readily marketable 
because of their size, infrastructure, and location. Unlike Brownfields properties, many financial entities and 
redevelopers are willing to "take a chance" on these properties, so long as the costs of remediation can be 
confidently quantified and contained, and liability limited through the traditional covenants not to sue and 
"environmental surprise" insurance. The redevelopers of this kind of property usually combine environmental 
remediation expertise with real estate development strength, and ready access to financial and insurance 
markets. And they actively seek properties to redevelop, often directly from viable corporations who have left 
these unused properties vacant and fenced in because they felt there was no market for them, and didn’t want to 
"stir up" environmental authorities by trying to actively market them. 



Bank Financing of Brownfields Projects 

There are now a number of banks willing to finance brownfields redevelopment projects. Each bank has its own 
policies, administered by officers with titles such as "Vice President, Environmental Services". The point is that 
banks are sophisticated enough to weigh any proposal on its overall merits, including environmental negative 
aspects. The quality of the remedial investigation, the nature of the proposed remediation, the proposed use, and 
the availability of environmental "surprise insurance" are all factors a lending institution will take into account. 

ARCHER & GREINER’S EXPERTISE AND EXPERIENCE IN THE FIELD 

Whatever legal expertise it takes to get a Brownfields or "Tanfields" deal done, our attorneys have the necessary 
(and considerable) experience and contacts in the required areas of : 

• regulatory compliance and permitting 

• private and public financing 

• real estate and corporate contracting 

• business entity structuring 

• negotiating with governmental agencies 

• working through the intricacies of governmental incentive programs 

• tax planning 

• land use planning and zoning 

• negotiating for maximum available affordable insurance protection. 

And our attorneys are used to working comfortably and productively with teams of players from other necessary 
disciplines. 

For further information and references, contact Lee Harp. 

 
 

APPENDIX A 
(Powers of the New Jersey Urban Redevelopment Authority) 

The Authority is empowered to: 

1. enter into contracts including, but not limited to reimbursement for the planning designing, financing, 
construction, reconstruction, improvement equipping, furnishing, operation and maintenance of a 
project 

2. sell, lease, exchange, mortgage or otherwise dispose of or encumber any project 
3. lease, repurchase or otherwise acquire and hold any project which it had theretofore sold, leased or 

otherwise disposed of 
4. acquire from anybody, by grant, purchase, or otherwise, real or personal property 
5. own, hold, clear, improve, rehabilitate and develop property it acquires 
6. acquire, construct, reconstruct, rehabilitate, improve, alter or repair or provide for all those things for 

any project 
7. arrange or contract with a municipality for the planing, replanning, opening, grading, or closing of 

streets 
8. prepare or cause to be prepared plans, specifications and estimates of costs for the construction, 

reconstruction, rehabilitation, improvement, alteration or repair of any project 
9. manage any project 
10. provide advisory, consultative, training and educational services, and technical assistance to anyone in 

order to carry out the purposes of the Act. 
11. extend credit or make loans to any person for the planning, designing, acquiring, constructing, 

reconstructing, improving, equipping and furnishing of a project; such advances can be fore interim 
construction loans 

12. borrow money, secure credit against the assets of the authority, and to issue bonds of the authority 
13. Upon resolution of any municipality, to act as that municipality’s edevelopment agency. 
14. levy user fees and charges in connection with any "civic project or utilities project managed or operated 

by the authority." 
15. employ professionals and related employees 
16. create subsidiary corporations as provided in section 8 of the Act (N.J.S.A. 55:19-20) 



17. fund, or assist in funding, community redevelopment projects by municipalities, counties, public or 
private county and municipal development agencies, district management corporations created 
pursuant to section 4 of PL. 1972, c.134 (C.40:56-68), community action boards established pursuant 
to section 4 of P.L. 1991, c.51 (C. 52:27D-398), or sponsors of neighborhood empowerment 
organizations, which shall include, but not be limited to, direct loan assistance, including loan 
guarantees, procuring capital from private developers and lending institutions, and facilitating access to 
State, federal and private sources of loans or grants, including but not limited to, the New Jersey 
Economic Development Authority and the Casino Redevelopment Authority." 

18. provide assistance to urban areas in attracting industrial and commercial projects through the 
establishment of marketing programs and incentive programs. 

19. "to enter into partnerships with private developers, the New Jersey Economic Development Authority or 
any other public entity, for the purpose of community redevelopment, and establish fees therefor" 

20. To enter into agreements with municipalities or counties regarding projects to be financed through the 
use of payment in lieu or taxes, as provided for in section 33 of the Act. 


