The Importance of Corporate Meeting Minutes
By Gianfranco A. Pietrafesa and Jiyoung Won

eeting minutes are necessary to comply with

New Jersey law, but they are also valuable

for good corporate governance. This article
summarizes the law on meeting minutes and explains
why they are important, when they should be prepared,
and what should be included in them.

First, What are Meeting Minutes?

In New Jersey, a corporation must keep minutes
of the proceedings (i.e., meetings) of its sharehold-
ers, board of directors and, if applicable, the executive
committee of its board of directors.! But what informa-
tion must or should be included in the meeting minutes?
The New Jersey Business Corporation Act’ does not
answer the question. The statute does not address the
form or content of meeting minutes, nor does it define
how detailed meeting minutes should be.” However,
common sense suggests that the minutes should cover
significant issues, record the actions taken, and refer-
ence the key materials and factors considered in taking
such actions, but the minutes are not (and should not
be) a transcript of the meeting.*

Why are Meeting Minutes Important?

Preparing minutes and maintaining a minute book
can be time-consuming, but they are important for
several reasons.

e To Memorialize Action Taken. Meeting minutes
record the significant issues, the actions taken, and
reference the key materials and factors considered by
the board of directors or the shareholders in taking
such actions. The absence of minutes, however, does
not affect the action taken. If there are no minutes, a
court would determine what took place at a meeting
by examining the best evidence.’

e To Avoid Piercing the Corporate Veil. One of the
factors that can lead to a piercing of the corporate veil
is a failure to observe corporate formalities, such as
preparing and maintaining meeting minutes. When
veil piercing occurs, shareholders and directors may
be held personally liable for the corporation’s debts,
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obligations, and liabilities. By keeping corporate
minutes, shareholders and directors can improve the
odds that a court will respect the limited liability
shield of a corporation.

* To Demonstrate Compliance with Fiduciary
Duties. Directors have a fiduciary duty to act
honestly, on an informed basis, and in the best
interests of the corporation when making business
decisions. By keeping meeting minutes, corporations
can show how the directors exercised their business
judgment when that judgment is questioned. Meeting
minutes provide not only an opportunity to show
the completeness of the information considered by
the board, but also the thoroughness of the decision-
making process.

* To Prepare for Potential Future Litigation.
Well-prepared meeting minutes that memorialize
important actions and decisions of the board
of directors or shareholders can help if there is
litigation. They reduce a corporation’s litigation risk
and help with dispute resolutions in an efficient and
economical manner.’

When to Prepare Meeting Minutes
Minutes should be prepared for every meeting of the
board of directors (and its executive committee, if any)
and the shareholders. However, it is particularly impor-
tant to prepare minutes of any meeting where significant
action has been taken. For example:
e These actions of the board of directors:
— adopting and amending bylaws®
— electing or appointing officers, and removing
officers’
— selecting people to fill vacancies on the board of
directors'
— issuing shares of stock
— declaring dividends'*
— establishing a record date for a shareholders’
meeting"”’
— indemnifying officers, employees, and other
corporate agents'




— making charitable contributions'
— establishing pension, profit-sharing, and insurance
plans

— purchasing major assets
— borrowing or lending money
— opening bank accounts
— changing the location of the principal place of
business
— beginning or settling litigation
e These actions of the shareholders:
— electing directors'®
— amending bylaws'
— guarantying loans not in furtherance of the
company’s business interests'®
e These actions of the board of directors and
shareholders:
— changing the certificate of incorporation'
— merging or consolidating the corporation®’
— selling all or substantially all assets*
— dissolving the corporation

What to Include in Meeting Minutes
The minutes should include the items in the meeting
agenda, address the action taken and the discussion
or factors considered, and incorporate by reference or
attach documents considered in taking the action. For
example, meeting minutes should include the following
information:*
e meeting date
* type of meeting (e.g,, annual or special)
e starting and ending times
e meeting location
e name of the individual taking minutes
® notice given
e list of present and absent directors / shareholders
* quorum
e list of officers and advisers who gave reports or
advice
e list of materials distributed before and at the meeting
e motions made, seconded, and voted upon
e identifying any dissenting or “no” votes
e action taken, which is often in a resolution
The meeting minutes should not be a transcript.
Instead, they should include general statements of the
matters discussed and the factors considered, although
major actions (e.g, mergers and acquisitions) may
include more details to reflect the deliberations of the
directors and/or shareholders.**
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Best Practices

There are certain best practices associated with
preparing meeting minutes. For example, the minutes
should be prepared promptly after the meeting while the
meeting is fresh in the minds of the scrivener and the
attendees. The minutes of the meetings of the board of
directors should be sent to the directors and the minutes
of the meetings of the shareholders should be sent to
the directors, senior officers (e.g., president), and major
shareholders for review and comment (e.g,, correction).
Although there is no statutory requirement to do so, the
minutes should be approved at the next meeting.”

Written Consents in Lieu of Meeting Minutes

The actions of a corporation’s directors and share-
holders need not be voted upon at a meeting. Instead,
the corporate statute states that the actions may be
taken by written consents in lieu of a meeting.

In the case of the board of directors, unless otherwise
provided in the certificate of incorporation or bylaws,
it may act without a meeting if all directors consent
in writing and the written consents are filed with the
minutes of the board proceedings.?® There are no excep-
tions to the unanimity requirement.*’

Likewise, shareholders may act by written consent
in lieu of meetings.?® Written consents replace meeting
minutes and should be filed with the minutes of share-
holders’ meetings.*’

In the case of the shareholders, any action may be
taken without a meeting if all shareholders consent in
writing.”® However, the corporate statute also provides
that the written consents of the shareholders need not
be unanimous.’ That is, unless otherwise provided in
the certificate of incorporation, a non-unanimous writ-
ten consent of the shareholders is valid if the sharehold-
ers holding a majority of the shares entitled to vote have
provided their written consent to the action.”” However,
there is one exception—annual election of direc-
tors requires all shareholders to provide their written
consents.”

The corporate statute does not require a particular
form of consent to be used, nor does it require all writ-
ten consents to use the same language.’* The directors
or shareholders may use the same or separate written
consents. The corporate statute does not require the
written consents to be signed or dated.” Nonetheless, it
is a best practice for all directors or shareholders to use
the same language or sign the same written consent.”
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Doing so eliminates the possibility of ambiguity in the
action taken and prevent a director or shareholder from
later asserting that they did not authorize the action in

the written consent.*”

Conclusion

This article summarizes the basics of corporate
meeting minutes and written consents. An attorney
representing a corporation should review the applicable

provisions of the New Jersey Business Corporation Act
and the relevant sections of the leading texts on New
Jersey corporate law. H
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