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3 Trade Dress Rehearsal: Analvzing
Claims Under the 1998 and 2001

IS0 Revisions to Personal and

Advertising Injury Coverage

by Gregory J. May

Under the 1998 and 2001 ISO revisions to Coverage
B, Personal and Advertising Injury, almost all
imtellectual property claims have been excluded from
coverage. However, several IP claims are specifically
covered, including claims for injury arising from
trade dress infringement in the insured’s
advertisement. This article examines the differences
between potentially covered trade dress claims and
excluded IP claims, and how courts have recently
looked at related issues in applying the new [SO
forms.

2 1 When Government Creates New
Privacy Rights, Do Insurers Pay?

by Max Stern and Leslie Kurshan

This article examines emerging insurance coverage
issues raised by legislation creating statutory pri-
vacy rights. The privacy rights at issue in this cov-
erage context are evaluated under such statutory
provisions as the Telephone Consumer Protection
Act, Controlling the Assault of Non-Solicited Por-
nography and Marketing Act, as well as wire tap-
ping statutes,

27 Insurance 101:
Seeking Coverage at the Risk of
Waiving Privilege

by Lawren Lonergan and Sray Dofirward:

This article discusses a fundamental issue often
raised in coverage litigation, i.e., whether a policy-
holder waives the attorney client and work product
privileges by seeking coverage from the carrier. The
article discusses the three main theories that are
raised in this context: the at-issue doctrine, the
“common interest” doctrine; and “cooperation™
contractual requirement.

Nav-Its Follows Morton’s
Legacy: Insurance Industry
Held Accountable for Presenta-
tions to Regulatory Authorities;
Absolute Pollution Exclusion
Thus Limited to Traditional
Environmental Claims

by Ellis I Medoway, Arthur H. Jones, Jr.
and Trevor J. Cooney

I. Introduction

Since its introduction in 1985, the absolute pollution exclusion
has generated considerable judicial attention as to its intended
exclusionary effect. Policyholders argue that the absolute
pollution exclusion in its various forms was designed to address
only traditional environmental claims and, thus, should be
accorded a narrow interpretation. [nsurers counter by arguing
that the plain meaning of the exclusion bars coverage for any
incident involving a toxic substance and, consequently, should
be given a much broader reading. The California Supreme Court
recently observed that with respect to state supreme courts
that have taken a definitive position on the issue, a majority of
those courts have followed the policyholder’s argument and

given the exclusion a much narrower construction.’

{Continued on page 1)
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Nav-Its Follows Morton’s
Legacy:

{continued from page 1)

In Mav-Its, Inc. v. Selective Insurance Company,2
the New Jersey Supreme Court joined the majority
approach, concluding that another form of the abso-
lute pollution exclusion did not bar coverage for
personal injuries caused by exposure to toxic fumes
that emanated from a floor coating/sealant operation
performed by the insured contractor. In analyzing
this much litigated issue, however, the Nav-Its court
took somewhat of a different approach by relying
principally on its regulatory estoppel decision in
Morton International, Inc. v. General Accident Ins.
Co. of America.3 In doing so, the Nav-Its court has
given policyholders another basis to limit the scope
of the absolute pollution exclusion to its historical
and intended purpose: traditional environmental pol-
lution claims.

This article will first discuss the history and
purpose behind the insurance industry’s adoption of
the absolute pollution exclusion. Next, this article
will address the insurance industry’s representations
and testimony before the New Jersey Department of
Insurance when it sought regulatory approval of the
exclusion. The article will then briefly discuss how
courts have reacted to this historical backdrop in
analyzing the intended scope of the exclusion and,
finally, this article will discuss the Nav-frs decision
in particular,

II. History and Purpose of Absolute Pollution
Exclusion

In the early 1970s, the insurance industry adopted
what is referred to as the standard pollution exclu-
sion. The events leading up to the adoption of that
first pollution exclusion “are well-documentad and
relatively uncontradicted.”#

Prior to 1966, comprehensive general liability
policies ("CGL") provided coverage for bodily injury
and property damage “caused by an accident,” the
term accident being undefined in the standard-form
CGL policy.® Courts generally interpreted the term
“accident” broadly so as to include pollution-related
injuries. 8

In 1966, the insurance industry modified its “acci-
dent-based” policy 1o provide coverage based on an
“occurrence.” The new CGL policy defined “occur-
rence” as “an accident, including injurious exposure
o conditions, which results, during the policy period,
in bodily injury or property damage that was neither
expected nor intended from the standpoint of the

insured.”? The 1966 revision to the CGL policy was
generally understood to actually broaden coverage
for pollution related incidents, so as to include
pollution liability arising from gradual and continu-
ous losses.®

“However, coinciding with the adoption of
the ‘occurrence-based’ CGL policy was the
public's growing awareness of environmental
calamities during the 1960s."

However, coinciding with the adoption of the
“occurrence-based” CGL policy was the public’s
growing awareness of environmental calamities dur-
ing the 1960s, During this period, the well publicized
environmental catastrophes of Times Beach, Love
Canal and Torrey Canyon came to the forefront of
public concern.? Due to the broadened coverage
afforded by the occurrence-based CGL policy, and
foreseeing the potential for a substantial increase in
environmental pollution related claims in the wake
of these environmental disasters, the insurance indus-
try began the process of drafting the standard pollu-
tion exclusion, or what also became known as exclu-
sion “f” of the standard-form CGL policy, 10

Standard Pollution Exclusion “f

The standard pollution exclusion provided:
This insurance does not apply . . .

{f) to bodily injury or property damage arising out
of the discharge, dispersal, release or escape of smoke,
vapors, soot, fumes, acids, alkalis, toxic chemicals,
liquids or gases, waste material or other irritants,
contaminants or pollutants into or upen land, the
atmasphere or any water course or body of warer;
but this exclusion does not apply if such discharge,

dispersal, release or escape is sudden and
accidental.

{emphasis added).

The insurance industry sought state regulatory
approval to have exclusion “f" included in CGL
policies by, among other things, providing state
regulators with a standard explanatory memorandum,
That memorandum essentially stated that exclusion
“f* would not bar coverage if the pollution related
loss was the result of an “accident.” Consequently,
no rate change was sought with the introduction of
the standard pollution exclosion. 1! Exclusion “f”
was first introduced in the early 1970s as an endorse-
ment to standard-form CGL policies. By 1973, the
standard pollution exclusion was incorporated di-
rectly into the body of the policy as exclusion “f."12

What followed was more than a decade of litiga-
tion over the exact meaning of the words “sudden
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and accidental.” A major focus of this litigation was
whether the term “sudden” should be accorded a
temporal meaning, so that the exclusion’s exception
was only triggered if the pollution discharge oc-
curred abruptly. 1% Contrary to the insurance indus-
try’s hopes, many of these cases resulted in policy-
holders receiving coverage for pollution-related
losses. Distressed over these judicial results, and
cognizant of the expansion of liability for remediat-
ing hazardous waste sites resulting from Congress’
adoption in 1980 of the Comprehensive Environmen-
tal Response, Compensation and Liability Act, the
insurance industry responded with the introduction
of a new exclusion, first appearing in 1983, that was
dubbed the “absolute pollution exclusion.”14

Absolute Pollution Exclusion

The absolute polluion exclusion introduced in
1986 in standard-form CGL policies provided:

This insurance does not apply to . . .

£(1}  “Bodily injury” or “property damage™ arising out
of the actual, alleged or threatened discharge,
dispersal, release or escape of pollutants:

(a) At or from premises you own, rent or
OCCUpY;

{by At or from any site or location used by or
for you or others for the handling, storage,
disposal, processing or treatment of waste;

{c]  Which are at any time transported, handled,
stored, treated, disposed of, or processed as
wasle by or for you or any person or organi-
zation for whom you may be legally respon-
sible; of

(d} At or from any site or location on which
you or any contractors or subcontractors
working directly or indirectly on your be-
halt are performing operations:

(i)  if the pollutanis are brought on or
the site or location in connection with
such operations: or

(it} if the operations ane o test for, moni-
tor, clean up, remove, contain, treat,
detoxify or neutralize the pollutants.

(2} Any loss, cost, or expense arising out of any
governmental direetion or request that you test
for, monitor, clean up, remove, contain, treat,
detoxify or neutralize pollutants

Pollutants means any solid, liquid, gaseous or ther-
mal irritant or contaminant, including smoke, vapor,
gool, fumes, acids, alksalis, chemicals and waste,
Waste includes materigls to be recycled, recondi-
tioned or reclaimed,

The absolute pollution exclusion and its various
forms differ from the predecessor exclusion in two
important ways. First, the exception for the “sudden
and accidental” discharge or release of pollution was

eliminated. Second, the requirement that the pollu-
tion be discharged “into or upon land, the atmosphere
or any water course or body of water” was likewise
eliminated. 1%

“No doubt, the primary purpose behind in-
troducing the new ‘absolute’ exclusion was fo
ensure that governmental cleanup costs related
to environmental pollution would no longer be
cavered.”

No doubt, the primary purpose behind introducing
the new “absolute” exclusion was to ensure that
governmental cleanup costs related to environmental
pollution would no longer be covered. As the 1llinois
Supreme Court so aptly observed:

Our review of the history of the pollution exclusion
amply demonstrates that the predominate [sic] moti-
vation in drafting an exclusion for pollution-related
injuries was the avoidance of the “enormous expense
and exposure resulting from the ‘explosion’ of envi-
ronmental litigation.” . . . We would be remiss,
therefore, if we were o simply look to the bare
words of the exclusion, ignore its raison d° efre, and
apply it to situations which do not remotely resemble
traditional environmental contamination. . .. We
think it improper to extend the exclusion beyond that
arena. 16

III. Industry Representations/Testimony
Before The New Jersey Regulators

On December 18, 1985, several insurance industry
representatives appeared before the New Jersey State
Department of Insurance to give testimony on the
subject of whether the absolute pollution exclusion
should be approved for inclusion in standard-form
CGL policies in place of exclusion “f.717 New Jersey
officials indicated the purpose of the hearing was to
provide the insurance industry with a forum to
explain the need for such an exclusionary change,
whether alternatives were considered by the industry
and what effect such an exclusion might have on the
market.1® One concern voiced by New Jersey regula-
tors was the impact the new exclusion would have
on rates. Based on several insurer filings. it appeared
there would be no rate impact as a result of the
exclusion’s adoption. 1%

The first insurance representative witness to testify
was Michael L. Averill, manager of the Commercial
Casualty Division of the Insurunce Service Office
(“IS0™).22 In his prepared stalement, Mr. Averill
pave a brief summary of the insurance industry’s
experience providing coverage for pollution events
since the 1960s, explaining how CGL policies were
revised from an “accident basis” to an “occurrence
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basis” in 1966, which latter basis broadened cover-
age for pollution exposures. 2! He stated environmen-
tal disasters in the late 1960s focused the public’s
attention on environmental issues and, in response.
the insurance industry developed exclusion “f” in the
early 1970s.22 However, because of various federal
and state environmental legislation that had recently
been introduced, such as CERCLA that imposed
Joint and several liability, and because the insurance
industry had a “complete lack of faith™ in the judicial
system based on court rulings regarding exclusion
“f,” he further testified that it had become necessary
to modify the pollution exclusion and that is why
the “absolute” form of that exclusion was being
submitted for approval, 23

According to Mr. Averill, this new pollution ex-
clusion was drafted to clarify that “clean up costs™
— associated with the remediation and containment
of environmental pollution — were specifically ex-
cluded from coverage.2* Nevertheless, Mr. Averill
emphasized that the new exclusion,

15 not an absolute exclusion. It does not apply, as
it Is written, 1o some off-premises operations, and
it dees not apply, as written, to products liability
exposures, 29

Also testifying at the hearing was Robert J. Sulli-
van, Vice President of Government Affairs for Crum
& Forster at their New Jersey office. Mr. Sullivan
was similarly critical of judicial decisions interpret-
ing exclusion “f,” focusing much of his dissatisfac-
tion on the New Jersey judiciary. In short, he empha-
sized that because the insurance industry could “no
longer trust the New Jersey Judiciary,” it had become
necessary to adopt a more absolute or “total” pollu-
tion exclusion.2® Monetheless, Mr. Sullivan echoed
Mr. Averill’s comments, that this new exclusion was
not intended to be so “total” or “absolute.”

I think it"s important to emphasize a point that was
made earlier and thar {s these are not total, absolute
pollution exclusions. It does have significant cover-
age for completed operations and product liability
in certain off-site discharges.

While that may seem nammow, when you talk 1o a
manufacturer [of] an underground sworage tank, it
provides, even with the exclusion, significant pollu-
tion coverages provided to that manufacturer for
pollution liability coverages arising out of product
liability claim for his underground storage tank. So,
there is still a considerable amount, admittedly for
certain classes of risk, of pollution liability coverage,
even under the almost total pollution exclusion that
the current forms provide. 27

It is clear from these proceedings that the New
Jersey regulators were concerned with the breadth
and scope of the new pollution exclusion being
proffered and, thus, sought assurance from the carrier

representatives that the absolute pollution exclusion
was intended to address only traditional environmen-
tal pollution claims.28 In the context of that inquiry,
Mr. Sullivan responded: “[O]bviously, the pollutant
risk, the exclusion is tied to the pollutants and to
waste, discharge, on-site premises of pollutants or
wiste." 29

“It is clear from these proceedings that the
New Jersey regulators were concerned with the
breadth and scope of the new pollution exclu-
sion being proffered and, thus, sought assur-
ance from the carrier representatives that the
absolute pollution exclusion was intended to
address only traditional environmental pollu-
fion claims.”

That official position of the insurance industry was
similarly communicated through a 1985 ISO “ex-
planatory memorandum™ that discussed the intended
scope of the absolute pollution exclusion. The mem-
orandum stated that the exclusion “does not apply
to damages arising out of products or completed
operations nor to certain off-premises discharges of
pollutants. Clean-up costs are specifically excluded
as a clarification of current intent,” 30

In short, there was no indication from the insur-
ance industry witnesses that appeared before New
Jersey regulators, nor from other official industry
profouncements, that this new pollution exclusion
was intended to be read more broadly than necessary
to address the industry’s primary concern — tradi-
tional environmental pollution claims, 3!

1I¥V. Courts Construe Absolute Pollution
Exclusion

After its adoption in the mid-1980s, courts did not
have difficulty in applying the absolute pollution
exclusion to bar coverage in the strict context of a
traditional environmental claim. For that was its
obvious intended application.32 The more difficult
question that confronted courts was how far should
the exclusion be read.

As noted at the outset of this article, policyholders
have argued that the absolute pollution exclusion
should be narrowly construed and applied only tw
traditional environmental pollution claims. Many
courts have so held, and the growing trend has been
for courts to limit the contours of the absolute
pollution exclusion to such circumstances. 32 In find-
ing coverage for non-environmental losses, even
though loxic substances may be involved, several
state supreme courts have found the policyholder’s

Volume 15, Number 4, Julv/August 2005

Coverage—13



argument regarding the history and purpose behind
the exclusion to be compelling. 34

Carriers, on the other hand, have insisted that the
plain meaning of the absolute pollution exclusion is
unambiguous and clear on its face, that it must be
read broadly and that resort to extrinsic evidence
such as the drafting and regulatory history behind
the exclusion's genesis — is inappropriate and irrele-
vant. The insurance industry has been successful in
making this argument, although this position is more
the mnority view and is inconsistent with a growing
trend that has recognized the exclusion cannot and
should not be construed in a vacuum. 3%

“In seeking coverage for non-traditional en-
vironmental pollution claims, policyholders
will aften raise, in the context of its historical
background, the absolute pollution exclusion’s
regulatory history, i.e., what did the insurance
indusiry represent te regulators when they were
seeking state approval of that exclusion?”

In seeking coverage for non-traditional environ-
mental pollution claims, policyholders will often
raise, in the context of its historical background, the
absolute pollution exclusion’s regulatory history, fe.,
what did the insurance industry represent to regula-
tors when they were seeking state approval of that
exclusion? Until now, courts have accorded some,
but not significant weight to that argument. The Mew
Jersey Supreme Court has changed that perspective
in MNev-its, which is discussed in the next section of
this article.

¥. The Nav-Its Decision

The record before the New Jersey Supreme Court
in Nav-frs was based on the parties’ cross-motions
for summary judgment. The material facts that
framed that motion were relatively simple and
straightforward,

Factual Background

The plaintiff-policyholder Nav-Its, Inc. (“Nav-
Its™) 15 a construction contractor that specializes in
tenant “fit-out” work. This work includes the build-
ing of partitions, the laying of concrete, installation
of doors and the application of finishes, such as
paint, floor sealants and coatings. Nav-Its sought to
insure the risks associated with its contractor activi-
ties by purchasing commercial general liability insur-
ance from the defendant, Selective Insurance Com-
pany of America (“Selective™). In April of 1998,
Nav-Trs contracted to perform tenant fit-out work in

a shopping center in Allentown, Pennsylvania. Nav-
Its hired a subcontractor (T.A. Fanikos Painting) who
performed painting and floor sealing work on the
project from July 27 through August 5, 1998, During
that timeframe, Dr, Roy Scalia, a physician who
worked in an adjacent office building at the shopping
center, alleged that he was exposed to fumes that
were released from the painting subcontractor’s
application of paint and floor sealant. As a result of
that exposure, Dr. Scalia suffered from nausea,
vomiting, lightheadedness, loss of equilibrium and
headaches. He sought medical reatment for those
symptoms in September 1998, 38

In December 2000, Dr. Scalia filed an action
against Nav-Its and other parties for personal injuries
he sustained from his exposure to fumes while
working at his medical office from July 27 through
July 31, 1998, and from August 3 through August
5, 1998, The action was filed in Pennsylvania state
court.37 Nav-Its notified Selective of the complaint
and requested a defense and indemnification. Rely-
ing on the pollution exclusion in its policy, Selective
denied coverage. Eventually, Dr. Scalia’s case
against Nav-Tts was resolved through binding arbitra-
tion, 38

Nav-Its brought a declaratory judgment action in
New Jersey against Selective, seeking a declaration
that Selective was obligated to defend and indemnify
it in connection with the underlying personal injury
action brought by Dr. Scalia. Early in that litigation,
the parties cross-moved for summary judgment. The
trial court denied Selective's motion, and granted
Nav-Its’ cross-motion concluding that Nav-Its had
a reasonable expectation that it would be covered for
liability arising out of its normal business operations
(i.e., painting). Selective moved for reconsideration,
which application was denied. The trial court then
issued a written opinion, further concluding that
Selective's pollution exclusion should be limited to
traditional environmental pollution claims.39

While the matter was still pending before the trial
court, a panel of the New Jersey Superior Court,
Appellate Division concluded in another case, Leo
Haus, Inc. v. Selective Ins. Co.., that Selective's
absolute pollution exclusion was clear and unambig-
uous and, thus, barred coverage for the plaintiffs’
injuries in that matter. The Plaintiffs in Leo Haus
suffered personal injuries from exposure o carbon
monoxide in their home, caused by a defective
heater, over a one-year period. 4? Based on Leo Haus,
Selective again moved for reconsideration, The trial
court once again denied the application, reiterating
that Selective’s pollution exclusion should be limited
to environmental claims. The trial court also found
that the 48-hour indoor exception within Selective’s
pollution exclusion applied because “Dr. Scalia suf-
fered individual exposures every day he entered his
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office, namely that each exposure began and ended
in a less than forty-eight hour period.”41

The matter was eventually appealed and, in an
unpublished opinion, the Appellate Division reversed
the trial court, finding that Selective’s pollution
exclusion was unambiguous and clear in terms of it
not being limited to the remediation of traditional
environmental pollution. Despite that conclusion, the
court found that a jury had to decide whether each
of Dr. Scalia’s appearances at work represented a
separate exposure of less than 48 hours. The parties
thereafter cross-petitioned for certification and the
New Jersey Supreme Court granted both applica-
tions. 42

Selective’s Absolute Pollution Exclusion

The Selective CGL policy contained a pollution
exclusion endorsement that provided in relevant part:

[Selective] shall have no obligation under
this coverage part:

a. o investigate, settle or defend any claim or suit
against any insured alleging actual or threaenad
injury or damage of any nature or kind of persons
or property which:

1. arises out of the “pollution hazard;” or
2. would not have occurred but for the “pollu-
tion hazard;” or

b. o pay any damages. judgments, settlements,
losses, costs or expenses of any kind or nawre
that may be awarded or incurred by reason of
any such claim or suit or any such actual or
threatened injury or damage; or

c. for any losses, cosls or expenses arising out of
any obligation, order, direction or request of or
upon any insured or others, including but not
limited to any governmental obligation, order,
direction or request, to test for, monitor, ¢lean
up, remove, contain, treat, detoxify, neutralize,
in any way respond to, or assess the effects of
“pollutants.”

The Selective policy defined “pollutants™ as any
“solid, liquid, gaseous, or thermal irritant or contami-
nant, including smoke, vapor, soot, fumes, acids,
alkalis, chemicals and waste.”" Under the Selective
policy, “[wlaste includes materials to be recyeled,
reconditioned or reclaimed.” In addition, the Selec-
tive policy defined “Pollution Hazard” to mean “an
actual exposure or threat of exposure to the corro-
sive, toxic or other harmful properties of any ‘pollu-
tants" arising out of the discharge, dispersal, seepage,
migration, release or escape of such ‘pollutants.” 43

The Selective exclusion also contained an excep-
tion for limited periods of exposure indoors, That
exception provided the pollution exclusion does not

apply to;

B. Injury or damage arising from the actual dis-
charge or release of any “pollutants” that takes
place entirely inside a building or structure if:
1. the injury or damage is the result of an

exposure which takes place entirely within
a building or structure; and
2. the injury or damage results from an actual
discharge or release beginning and ending
within a single forty-eight (48) hour period;
and
3. the exposure occurs within the same forty-
eight (48) hour period referred to in 2. above;
and
4. within thirty (30) days of the actual dis-
charge or release:
a.  the company or its agent is notified of
the injury or damage in writing; or
b. in the case of “bodily injury,” the
“bodily injury” is treated by a physi-
cian, or death results, and within ten
(10} additional days, written notice of
such injury or death is received by the
company or ifs agents.
Strict compliance with the time peri-
ods stated above is reguired for cov-
erage (o be provided. 44

Court’s Analysis

The court posited that the “central question™ be-
fore it is "whether we should limit the applicability
of the pollution exclusion clause to traditional envi-
ronmental pollution claims.”#% In analvzing the
appropriate construction to be applied to the exclu-
sion, the court noted that its analytical effort was
“informed” by its case law and by the decisions in
other jurisdictions that had addressed this similar
issue. The first case the court turned to by way of
instruction was its decision in Morton.

“The court posited that the ‘central question”’
before it is ‘whether we should limit the appli-
cability of the pollution exclusion clause to tra-
ditional environmental pollution claims.””

Discussing Morton, the court revisited the history
behind the drafting of the standard pollution exclu-
sion in the early 1970s, and expressly noted that the
“crucial inquiry” was not how the term “sudden and
accidental™ should be interpreted but, rather,

whether the courts of this state should give effect
to the literal meaning of an exclusionary clause that
materizlly and dramatically reduces the coverage
previously available for propenty damage cansed by
pollution, under circumstances in which the approval
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of the exclusionary clause by state regulatory author-
ities was induced by the insurance industry’s repre-
sentation that the clause merely “clarified” the scope
of the prior coverage. 48

The Nav-Its court further noted that, in Morton,
it applied the doctrine of reasonable expectations,
predicated on the “common understanding of state
regulators,” that the overarching purpose of the
standard pollution exclusion was to deny coverage
for intentional polluters. Thus, the court “imputed
the reasonable expectations of the New Jersey insur-
ance regulatory authority to insureds,” construing the
standard pollution exclusion to provide coverage
identical with that under the previous occurrence-
based policy.#? As the Nav-Its court pointed out,
Morton was grounded in the fundamental and equita-
ble principle that the insurance industry had failed
to disclose the true intent behind its drafting of the
standard exclusion.

In light of the insurance industry’s failure to disclose

the “intended effect of the significant exclusionary

clanse,” while at the same time “profit[ing] from that

nondisclosure by maintaining pre-existing rates for

substantially-reduced coverage,” we concludad that

it was fair for the industry w “be required o bear

the burden of its omission by providing coverage at

a level consistent with its representations to regula-

tory authorities,”4#8

The Nav-frs court observed that, as with the intro-
duction of the standard pollution exclusion in the
early 1970s, the insurance industry also presented
testimony to state insurance regulators in the 1980s
regarding the intended purpose of the absolute pollu-
tion exclusion. Referring to the hearings conducted
before the New Jersey insurance regulators, the Nav-
{ts court emphasized that it had “not been presented
with any compelling evidence that the pollution
exclusion clause in the present case, when approved
by the [New Jersey] Department of Insurance, was
intended to be read as broadly as Selective urges.” 49
The court emphasized that if it were to accept
Selective’s interpretation of its pollution exclusion,
“we would exclude essentially all pollution hazards
except those falling within the limited ‘exception’
for exposure within a structure resulting from a
release of pollutants “within a single forty-eight hour
perind.” 30 The court ultimately rejected Selective’s
proffered interpretation as “overly broad, unfair, and
contrary (o the objectively reasonable expectations
of the New Jersey and other state regulatory authori-
ties that were presented with an opportunity to
disapprove the clause,™51

“Referring to the hearings conducted before
the New Jersey insurance regulators, the Nay-
Its court emphasized that it had ‘not been pres-
ented with any compelling evidence that the
pollution exclusion clause in the present case,
when approved by the (New Jersey] Depart-
ment of Insurance, was infended to be read as
broadly as Selective urges.”

Based on its review of the historical development
of the absolute pollution exclusion, the Nav-fis court
stated: *[Wle are confident that the history of the
[absolute] pollution-exclusion clause in its various
forms demonstrates that its purpose was to have a
broad exclusion for traditional environmentally re-
lated damages.”32 In reaching that conclusion, the
Nav-Its court again relied on Morton, quoting the
following passage:

Rather than “clarify” the scope of coverage the clause
virtually eliminated pollution-cansed property-
damage coverage, without any suggestion by the
industry that the change in coverage was so sweeping
aor that rates should be reduced. For those reasons,
we decline to enforce the [ ] pollution exclusion
clavnse as written. To do so would contravene this
State’s public policy requiring regulatory approval
of standard industry-wide policy forms lo assure
fairness in rates and in policy content. and would
condone the industry’s misrepresentation o regula-
tors in New lersey and other states conceming the
effect of the clause 33

Underscoring the import of the above passage, the
Nav-Its court further emphasized:

The touchstone of our decision in Morron was that
the insurance industry may not seek approval of a
clause reswricting coverage for the asserted reason of
avoiding catastrophic environmental pollution
claims and then use that same clavse to exclude
coverage for claims that a reasonable policyholder
would believe were covered by the insurance policy.
Moreover, our conclusion that the scope of the
pollution exclusion should be limited to injury or
property damage arising from activity commonly
thought of as traditicnal environmental pollution is
consistent with the choice of the policy terms “dis-
charge, dispersal. release or escape”™ in Selective’s
policy, 54
In closing, the New Jersey Supreme Courl again
reiterated the import of Morton by making this “final
observation™:

[TThe insurance industry has revised its policies in
the past o provide for the exclusion of certain
coverages. We will review each change on the record
presented. We emphasize that indusrry-wide deter-
minations to restrict coverage of risks, particularly
those that affect the public interest, such as the risk
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of damage from pollution, environmental or ather- from state regulatory authorities and the public what
wise, must be fully and unambiguously disclosed to it truly intends to exclude from coverage. Conse-
regulators and the public. 55 quently, when exclusionary forms are submitted to
state insurance regulators for approval, it is incum-

VI i . . . ;
I Conclusion bent upon the insurance industry to clearly identify

With Mav-its, the New Jersey Supreme Court joins what effect that exclusion will have in terms of
the rnajm‘itj.-' of jul‘lSdiCﬁOE]E that have addressed the coverage and premium payments. To the extent such
absolute pollution exclusion and found it to be  fy)] disclosure is found wanting, Nav-Its and Morton
restricted to traditional environmental pollution instruct that the exclusion will not be enforced as
claims. But Nav-fis has gone one step further. The writter.

“final observation” in the Nav-its opinion presents ) . .

a cautionary message to the insurance industry. Whether the teachings of Nav-lts will be followed
Going forward, the insurance industry may not re- by other jurisdictions is yet to be seen. But policy-
strict coverage [hmugh the adgp[iﬂn of E.T.C'EIJS]LUTIEI'}’ holders fﬂClﬂg the insurer’s argument that the abso-
language and provisions unless the true intent and lute pollution exclusion should be broadly construed
purpose of that exclusion is “unambiguously dis- to cover matters beyond traditional environmental
closed to regulators and the public.” Only through pollution claims should not hesitate to present the

such full disclosure can the reasonable expectations regulatory history created by the insurance industry
of insureds be protected. The teachings of Nav-ts when it sought state approval for that exclusion. That

and Morton demand this, record discloses the true intent and purpose behind
For Nav-fts and Morton make clear thar the insur- the exclusion’s adoption and the insurance industry
ance industry must act fairly with its insureds, The should be held accountable for its own representa-

industry has an affirmative obligation not to conceal lions.

1 MacKinnon v. Truck Ins. Exchange, 31 Cal. #th 633, 642, fn.2, 73 P.3d 1205, 1209, fn.2, 3 Cal. Rper.3d 228, 233, fn.2 (2003} In MacKinnon,
the court concluded personal injuries resulting from a landlosd's negligent use of pesticides in his apartment complex was coversd under the landlord’s
comtercial general liability policy. In holding that the absolute pollution exclusion did not bar coverage, the cour noded that the definition of “pollutant.”
when tead in conjunction with the exclusion’s triggering woeds, “discharge,” “dispersal” “release,” and “escape,” corjured up what would commonly
be thought of as “vonventiomal environmental pollition” for which the “pollution exclusion was primarily targzted.” MacKinnon, 31 Cal. 4th at 652-53,
T3 P ar 1216, 3 Cal. Rpir. 3d ar 242-243.

2 Nav-lis, Inc. v. Selective Ins, Co,, 183 NI 110, 889 A2d 929 (2005,

3 Morton Intemnational, Inc. v. General Accident Ins. Co. of America, 134 N.J.1, 629 A.2d 831 {1993), cert. demied, 512 11.5.1245 (1994). The
Morton decision invelved what is commonly referred 10 as the standard pollution exclusion, which contains the “sedéen and accidental” exceplion.
The Merran court altimately concleded that becavse the insurance industry had misrepresented to state insurance regulators the true intent of the exclusion,
the insurance industry would be held accountable by bearing “the burden of its omission by providing coverage at a level consistent with its representations
to regulatory authorities.” Mortor, 134 N1 a0 7980, 620 A 3d ar %76,

4 Morton Internaticnal, Ing, v. General Accident Ins. Co. of America, 134 M.J. 1, 31, 620 A2d 831, 848 (1993),

5 Morton Inernational, Ine, v. General Accident Ins. Co. of America, 134 M.I. 1. 31, 629 A2d 831, 849 (1993),

& American States Ins. Co. v, Keloms, 177 Il 2d 473, 489, 687 N.E.2d 72, 79, 227 Tl Dec. 189, 156 (1997).

7 Morton International, Inc. v, General Accident Ins. Co, of America, 13 N0 1, 32, 629 A 24 831, 849 (1993 American States Ins. Co. v, Kaloms,
177 110, 2d 473, 485, 687 N.E2d 72, 80, 227 11l Dec, 149, 157 (1997}

8 Morion International, Tnc. v. General Accident Ins, Co, of America, 134 N.JL, 32-33, 629 & 24 831, 849 (1993) (and cases and authorities cited
thezein).
9 American States Ins. Co. v, Koloms, 177 I 24 473, 490, 687 N.E2d 72. 80, 227 11, Dec. 149, 157 {1997).

10 Merton Iaternational, Inc. v, General Accident Ins. Co. of America, 134 N.J, 1, 33, 629 A.2d 331, B49-50 {1993)

Foreseeing an impending increase in claims for environmentally-related losses, and cognizan: of the broadened coverage for
poliution damage providad by the eccurrence-based. CGL policy, the insurance industry drafiing organizations began in 1970
the process of drafling and securing regulatory approval for the standard pollution-exclusion clause, “The insurer’s primary concern
was that the occurrence-hased policies, drafied before large scale sndustrial pollution attracted wide public atention, seemed tailor-
made 1o extend coverage o most pollutton situations.”

(quoting E. Joshua Roserkranz, Note. The Pollution Exclusion Through The Looking Glass, 74 Geo. L. 1237, 1251 (1985))

11 Morton International, Inc, v, General Accident Ins. Co, of America, 134 M. 1, 3536, 629 A.2d 831, 831 (1993), The Morron court noted that
thiz explanatory memorandum was essentally the “only explanation offered to New Jersey officials” as 1o the scope and purpose of exclusion “f."
Merion, 134 N.J. ut 36, 62% A 2d 21 851, The court further observed that once regulatory approval was perfecied. the “specific provisions of the pollution-
exclusion clanse ordinarily were not negotiable by purchasers of CGL policies.” In short, the one and only time that exclusion “f was subject 1o
any “arms-length evaluation” oceurred “only when the clause was submitted o and reviewed by state regulatory authorities.” Morton, 134 NI o
37, 629 A2d at B51-52.

12 American States Ins. Co. v, Koloms, 177 [112d 473, 431, 687 NE.2d 72, 80, 227 1ll. Dec.149, 157 (1997,

13 American States [ne, Co, v, Koloms, 177 0. 2d 473, 49192, 687 N.E.2d 72, 80-81, 227 TIL Dec. 149, 157|158 {19971, Later, some courts looked
beyond whether & temporal connotation should be affixed the rerm “sudden” and, instead. focused on the insurance industy’s representations made
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to state regulatory officials during the approval process, in terms of analyzing whether the insurance indusiry should be estopped from disavowing
those statements. See, .8, Morton International, Inc. v. General Accident Ins, Co., 134 N1, 3643, 639 A 2d 811, 851-855 (1993); Joy Technologies,
Inc. v. Liberty Mut. Ins. Co., 187 W.Va. 742, 421 5.E.2d 493, 459 (1992).

14 gep Comprehensive Environmental Response, Compensation and Liabilicy Act, 42 U05.C. § 9601, er seq.; Lorelie 3. Masters, Absoluiely Not
Total: Srate Courts Recognize The Historical Limits Of The "Absoluwte” and "Total” Pollution Evclusions, Envil. Claims 1., Vol. 15, No. 4, at 457
Cdutumn 20030 Jeffrey W Stempel. Reason and Pollution: Correctly Construing the “Absolure” Exclusion dn Consext and in Accord with [is Purpose
and Party Expectations, 34 Tort & fns. LJ., 1, 29-32 (1998); American States Ins, Co. v, Koloms, 177 11.2d 473, 492, 687 N.E.2d 72, 81, 227 IIL.
Dec. 149, 158 (1907); Andersen v, Highland Howse Co., 93 Ohic 51 3d 547, 350, 757 M.E.2d 329, 333 (2001)

15 american States Ins, Co, v. Koloms, 177 TIL 2d 473, 492, 687 N.E. 2d 72, 81, 237 1Il. Dec. 149, 158 (1997,

16 American Stares Tns, Co. v, Koloms, 177 11 2d 473, 402403, 687 N.E.2d 72, £1, 237 TIl, Dec. 149, 155 (1997) (citations omitted: emphasis
in original); Ses also Vanzge Development Corp., Inc. v, American Environmemal Technologies Corp., 231 N.J. Super. 516, 525, 598 A.2d 948,
0353 (Law Div. 1901), where trial court emphaesized that absolute pollution exclusion was drafted for purpose of avoiding the “enormous expense and
exposare resulting from the “explosion” of environmental litigation,” (emphasis added).

17 Transcript of Proceedings. Hearing on the Proposed Exclusion of Sudden and Acciderual Pollsvion Coverage From General Liability Policies,
State of New Jersey, Department of Insurance (December 1B, 1985) (hereafter “Transeript of Procecdings before Mew Jorsey Depantment of Insurance™).

18 Transcript of Proceedings before New Jersey Department of Insurance, ot 4-6.

19 Transeript of Procesdings before New Jersey Depariment of Insurance, at 5, According to Richard 5. Biondi, an insurance industry representative
who testified ot the hearing, although the new exclusion was being introduced to preclude pallutiom coverage which had been found available under
excluston T there would be no decrease in rates, fo at 37, 42

20 Transcripe of Proceedings before New Jersey Depariment of Insurance, at 8. As Mr. Averill explained, 130 i= a not-for-profit corporation that
provides a variety of rating and advisory and statistical services for the insurance industry. One of [S0's services is 1 develop standard policy forms
and endorsernents usad by the insurance industry, Fd, at 9, See also Kimber Petroleum Corp. v, Travelers Indemnity Co., 298 N.J.Super., 286, 296,
6B AZd 747, 752 (App. Div.), certifl demied, 150 M1, 26, 685 A2d 669 {1957).

21 Transcript of Proceadings before Mew Jersey Depamment of Insurance, at 9-10.

22 Transcript of Proceodings before Mew Jersey Department of Insurance, ar 10-11.

23 Transeript of Proceadings before New Jersey Department of Insurence, at 1315,

24 Transcript of Proceadings before Mew Jersey Department of Insurance, at 19,

28 Transeript of Proceedings before Mew Jersey Department of Insurance, at 15,

26 Transeript of Proceedings before Mew Jersey Department of Insurance, at 2326

27 Transcript of Proceedings before Mew Jersey Department of Insucance, at 31,

28 Transeript of Proceedings before Mew Jersey Department of Insurance, at 56-61.

29 Transcript of Proceedings before New Jersey Department of [nsurance. o 63, See alse Kimber Petroleum Corp. v. Travelers Indemnity Co. 298
N.I. Super.286, 208-200, 689 A2d 747, 754 (App, Div.), certifl denied, 150 N.I26, 695 A 2d 680 (1997), where Justice Walluce — who authored
the Nav-fis opinion, but was then sitting on the New Jersey Saperior Court, Appellate Division — ohserved that the inserance industry had not misled
Mew Jersey regulators when it consistently maintzined that the absolute pollition exclusion was designed 1o address only traditional environmental
pollution claims, except for certain losses invelving completed operstions and products huzards coverage.

30 Kimber Petroleum Corp, v, Travelers Indemnity Co., 208 N.J. Super. 286, 207, 689 A.2d 747, 732 (App. Div.), cerrif. demied, 150 N.J. 26, 695
A2d 669 (1997), In considering various 150 documents that contained insurance industry efficial comments made around the time the absolute pollution
exclusion was being evaluated for approval by Mew Jersey and other state regulitors, the court noted that the insurance industry did not intend the
scop2 of the new exclasion 1o be all inclusive. Rather, these official cormments made clear that the exclusion was principally drafied 10 address the
costly efforts incurred in responding to waditional envirenmental damage claims, One 150 document provided a welling response as 1o the intended
scope of the new exclosion:

[T]here are situations involving a discharge, dispersal, etc, of toxic materizls which éo not fall within the scope of the exclusion.
Examples of this are simations coming within the products hazard since a bodily injury or property domige 0CCUming 1o @ Consumer,
for instance, is not within the cxclusion. A similar example would be the completed operations hazand since the use of the present
tznse verhs “working” and “are performing™ in subsection (d) of Exclusion f41.) suggests that it does not apply to operations
that are completed.

Ome word of caution is appropriate here. Note thal section (2} of the exclusion (which deals with the “clean-up.” etc. aspeet}
seems wnlimited and would defeat coverage for those 1ypes of costs, however caused and wheresoever ocourring. Tiis is particulury
sigmificant since these tpes of costs and Hebiliie: have, o date, been by far the moss expensive aspect of the pollution problem,
Kimber Petroleum, 298 N ) Super, at 297-208, 639 A 2d at 753 {emphasis added).

31 Similar represeniations were made by insurance industry representatives to Texas regulators in 1985 as well. See Transcript of Proceedings, Hearing
v Comgider, Dizcuss, and Act an Commercial General Linhility Forms Filed by the Insurance Service Office, fnc., Texas State Board of Insurance,
Wo, 1472, Vel I (O 31, 1985). During that official proceeding, a Libery Mutual Insurance Company representative, Wand Harrel, stared in response
1 the hypothetical of a Clorox bottle fulling from w shelf in o grocery store and resuliing in persosal injury, Usr while the sbsolute pollution exclusion
could be read broadly to bar covernge for that imjury, nosetheless:

I don’t know anybody that's reading the policy that way. . . . [Qur insureds would be ot the State Board |, quicker than

a Mew York minuote if, in fact, every time a bottle of Clorox fell off a shelf ot a grocery store and we denied the claim because

it's a pollution loss,
(id. at 7-8). Sec alse Richardson v. Nationwide Mut, Ins. Co., 826 A 2d 310, 334 (D.C. 2003) (court noting that during 1980s when approval of
absolate pollution exchision was being sought, the “insurance industry sang a mne markedly different from the position now being taken'). refearing
ex banc granted and op, vocsred, 332 A 752 (D.C 23]
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92 See, e, Vantage Development Corp. v, American Environmenial Techaologies Corp., 251 M.). Super, 516, 528, 598 A,2d 048 (Law Div. 1991)
{absolute pellution exclusion barred coverage for clean-up and contaimment of oil allegedly spilled on insured’s property by vandals: “The purpese
of the exclusion. given its historical evelution, is to accomplish that which the language of the special notice asserts — to ‘ahsolutely” eliminate coverage
for poltution claims, however caused.”); A&S Fuel Oil Co., Inc, v. Royal Indemnity Co., Inc., 279 N.J. Super. 367, 652 A.2d 1736 {App. Div. 1995)
im0 coverage for ownerloperator of fuel tank that spilled healing oil into river for costs of containing and remediating spill).

33 See, generally. MacKinnon v. Truck Tns. Exchange, 31 Cal, 4th, 635, 73 P34 1204, 3 Cal.Bptr. 3d 228 (2003 See alvo Litiz Mutual Ins, Co.
v. Steely. 567 Pa. 98, 785 A2d 975 (2001 ), where Pennsylvania Supreme Court held absolute polition exclusion did nat bar coverage for personal
injuries sustained from ingestion of lead paint chips and, thus, parted company with its decision two years easlier, where the cours had concluded
that the absolute pollution exclusion barred coverage for personal injuries sustained by construction worker whe fell in ditch after being exposed 1o
concrete curing compound fumes, Madison Construction Co. v. Hardeysville Mut. Ins. Co., 557 Pa. 595, 735 A2d 100 [15959),

34 Sep, g.p., American States Ins. Co. v. Koloms, 177 TIL 2d 473, 489, 687 N.E2d 72, 79. 227 1Il. Dec.149, 156 (1997} (Mlinois Suprems Court
holding that absolute pollution exclusion did not bar coverage for personal injury claims cavsed by carbon monoxide fumes emanating from
mulfuncticning furnace in commercial building. Based on historical purpose of exclusion, the court restricted its application 1o rraditional ervitonmental
pollution claims): Western Alliance Ins. Co. v, Gill, 426 Mass. 115, 118, 636 N.E2d 997, 999 (1997) (foltowing Kelowms™ lead, Massachuseits high
court tuled that absolute pollution exclusion must be construed in & “common sense” manner and, thus, a reasonable policyholder would mol expect
that coverage would be barred for personal injuries suffered by patron at insured’s restaurant from exposure to carbon menoxide, since the loss did
not invelve environmental pollution but, instead, arose during insured’s normal business activities): Andersen v, Highland House Co., 93 Ohio St,
Ad 547, 551-532, 757 N.E.2d 329, 334 (2001} (based on history and original purpose behind drafting of absolute pollution exclusion, Ohio Supreme
Court comeluded the exclusion did not bar coverage for personal injurics resulting from exposure to carbon monoxkde furmes emitted from defective
heating unit in apartment complex); MacKinnon v. Truck Ins. Exchange. 31 Cal. 4th 635, 73 P.3d 1208, 12001211, 3 Cal.Rptr3d 228, 234 234
(2003) {trecing historical purpose of absolute pollution exclusion, California Supreme Court concludes exclusion was never intended to har coVerage
in a non-traditional environmental pollution context, where personal injuries resulted from tenant’s exposure to pesticides used to eradicate vellow
Jackets at aparttent complex; a reasonable policyholder would not have expected that the set of spraying pesticides in this situation was an act of
pellution); Belt Painting Corp. v. TIG Ins, Co., 100 N.Y. 2d 377, 384-387, 795 N.E.2¢ 15, 763 N.Y.5.2d 790 (2003) (based on genesis of absolute
pollution exclusion, Mew York's highest count held the exclusion did not bar coverage for personal injuries resulling from inhaling paint o solvent
furnes in office building where insured was conducting its normal business activities of stripping and painting work; the courl was reluctant to adopt
an interpretation of the exclusion that was nol consistent with “common speech™),

35 See, e.p., Peace v, Northwestern National Ins, Ca., 228 Wis.2d 106, 596 N.W.2d 429 {1949) (Wisconsin Supreme Court concluding absolute
pollution exclusion bars coverage for personal Injury sustained from ingestion of lead paint); Deni Assoc. of Fla., Inc. v. State Farm Fire & Cas. [ns,
Co., 711 50.2d 1135, 1139 (1998) (Florida Supreme Court concluding that personal injuries sustained from being sprayved with insecticide is not covered
by virtue of absolute pollution exclusion and, further, rejecting history and purpose of exclusion as irrelevant to o proper interpretation).

36 Mav-Its, Inc. v. Selective Ins. Co. 183 N1 110, 112-113, 869 4.2d 920, 030 (2005).

37 When the matter was bricfed before the trial court, Sclective 1ok the position that there was to conflict of law issue involved because the law
in New Jersey and Pennsylvania was similar with regard 1o the absolute pollution exclusion. Accordingly, the coverage issue regarding the interpretation
to be acconded the absolute polluion exclusion was analyzed under New Jersey law throughout the litigation, But even i there had been a conflict
between Pennsylvania and New Jersey law, New Jersey law would have been applicd, See, e.g.. 1. Josepheon v. Cram & Forster, 293 N1, Super.
170, 679 A.2d 1206 (App. Div. 1996) (court applying New Jersey lew to Pennsylvania waste site where policyholder had his “manifested” waste
laken by licensed haulaes),

38 Nuy-Its, Inc. v, Selective Ins. Co., 1E3 M.J. 110, 113, 869 A.2d 429, 930 (2003).
39 Nav.lis, Tnc. v. Selective Ins, Co., 13 NI 110, 113-114, 369 A2d 929, 930431 (2005).

40 In Leo Haus, Inc. v. Selective Ins. Co., 353 N.J. Super. 67, 801 A 2d 419 (App. Div. 2002}, the court concluded that Selective’s abzolute pollution
exclusion should not be construed as limited ooly to raditional environmental pollution claims. In 5o holding, that court distinguished another appellate
panel’s decision, Byrd v. Blumenreich, 317 N1, Super. 496, 722 A 2d 598 {App. Div. 1999), which concluded that another form of the absolute pollution
exclusion did not bar coverage for personal injuries sustained from the ingestion of lzad paint in an apartment building. Les Haus, however, failed
w0 mention or otherwise discuss another appellate panel’s decision, $.N. Golden Estates, Inc. v. Continental Cas. Co., 203 NI Super, 393, 680 A2d
1114 (App. Div. 1995, which had expressly recognized that the absolute pollution exclusion was designed to only address traditional environmenzal
pellution clairns,

41 Nav-is, Inc. v. Selective Ins, Co,, 183 N 110, 114, 869 4.2d 920, 931 (2005}, The trial judge, the Homorable William I. Cook, 1.5.C., found
the reasoning in SN, Gelden Exfates more persuasive than Leo Haus,

42 Nay-Tts, Inc. v. Selective Ins. Co., 183 N.J. 110, 114-15, 360 A.2d 929, 93] (20051,
43 Nav-Its, Inc. v. Sekective Ins. Co., 183 NI 110, 115, 863 A.2d 929, 931932 (2005).
A4 Nav-lts, Inc. v. Selective Tns, Co,, 183 NI 110, 116, 860 A.2d 920, 932 (2005,
45 Nav-lts, Inc. v, Selective Ins. Co., 183 M.J. 110, 118, 869 A.2d 929, 933 [2005).

48 Nav-lts, Inc, v, Selective Ins. Co.. 1B3 N, 110, 119-121, 869 A_2d 029, 034-935 [2005) (quoiing Momon International, [nc. v, General Accident
Ins. Co. of America, 132 K.J. at 72, 629 a2d at 720

A7 Nav-Its, Inc. v. Selective Ins. Co., 183 NI 110, 121, 860 A.2d 920, 935 [2005).

48 Nov-lts, Ine. v. Selective Ins, Co., 183 NI, 110, 121, 869 A2d 929, 935 (2005) (quoting Mortan, |34 NI, at 7T9-80, 629 A.2d at B76),
49 Nav-Its, Inc, v. Selective Ins. Co., 183 NI, 110, 121-123, 859 A, 2d 929, D36-937 (2005)

80 Nav-Its, Inc. v. Selective Ins, Co., 183 M, 110, 123, 869 A2d 929 937 [2005).

51 Mav-lts, Inc. v. Selective Ins. Co,, 183 M.J. 110, 123124, 860 A.2d 920, 937 (2005),

2 Nav-lts, Inc. v, Selective Ins. Co., 183 N1, 110, 123, B69 4.2d 929, 936-937 (2051, The Nav-fis court found that Selective’s pollution exclosion
was “much like" the absolute pollution exclusion introduced in the 1980s. Nav-Jre. 183 N.J a 121, 369 A2d at 936,

53 Mav-Iis, Inc. v. Sclective Ins. Co.. 183 NI, 110, 124, 869 A 2d 020, 037 {2005 (quating Marson, 134 NI a0 M, 629 A2d ar 548)

54 Nav.dts, Inc_ v. Selective Ins. Co., 183 N.J, 110, 124, 869 A 2d 929, 037 (2005). The court also pointed out that its decision was consistem
with the decisions of the highest coutts in several other jurisdictions. Nav-fis, 183 N1 a 124-126, 869 A2d ar 938, One of those decisions was
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the Washingtan Supeese Court’s opinion in Kent Farme v, Zurich Ins. Co.. 140 Wash.2d 396, 998 P24 292 (2000). In Kenr Farms. the court concluded
(hat personal injuries resulting from o faulty valve in a fuzl tank that coused a leak wers covered despite the absolute pollution exclusion, becanse
the drafting history of that exclusion indicated that the insurance industry’s main ohjective was 1o avoid liabitity for traditional envircnmental pollution
claims. However, it appears that {ie Washingion Sepreme Court may have retreated from than earlier position based on its recend decision in Quadrant
Corp. v. American States Ins. Co., 154 Wash.2d 163, 110 P.3d 733 (2005) {cournt holding that absolute pollution exchusion barred coverage for personal
injuries resulting from tenunt's expocure 1o waterproofing sealant fumes during consiruction process),

55 Nav-Irs, Inc. v. Selective Ins. Co., 183 W.1 110, 127, 869 A2d 529, 939 (2005). In reaching its ultimate conclusion than the absolute pollution
exclsion in its various forms may only be applied in the context of tradiional environmental pollution claims, the Mav-fis court saw “no need to
address the ramifications of e [Salective] 48-hour exception and whether it should be read 1o expand the pollution exclusion clause,” Neav-Its, 183
NI at 127, 869 A.2d at 930, Additionally, to the extent that previaus ower court decisions could be read as being in conflict on this particular issue,
because of its ulimate holding — that the pollution exclusion clause as presently approved should be limited to raditional environmental pallution
__ the MNov-fix count disapproved of any contrary view expressed in that case law, Naw-fis, 183 NI, s 125, B6D A2d ar D35-039.
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