Sign and Billboard Law ‘

H;ijacking- the First Amendment or Balancing Freedom
of Expression and Government Control?

by Andrew T. Fede

roperty owners and advertisers have won recent
free speech challenges to sign and billboard reg-
ulations. These decisions are examples of “the
First Amendment’s expansive deregulatory
potential[,]” and they illustrate a trend that
some commentators \-h_ave critiqued as the

“hijacking” of free speech protections by commercial and
business interests.' This article discusses cases decided under
the United States and the New Jersey constitutions because
New Jersey’s courts have interpreted the state constitution’s
free speech guaranty to be no more restrictive than the First
Amendment when applied to sign and billboard regulations.?

Types of Speech and Standards of Review

Although the First Amendment declares that “Congress
shall make no law...abridging the freedom of speech,” the U.S.
Supreme Court permits regulations that abridge and even, at
times, prohibit speech.? All speech is not of equal social value,
according to the Court, which applies different standards of
review to regulations abridging different types of speech. The
Court affords the most protection to speech and expressive
conduct relating to public issues, to permit an “uninhibited,
robust and wide open” debate.* On the other hand, the Court
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excludes some speech from the First Amendment’s protection,
including defamation, obscenity, child pornography, fighting
words, and deceptive commercial advertising. The “slight
social value” of these expressions “is clearly outweighed by
the social interest in order and morality.”s

The courts also apply different standards of review to con-

‘tent-based and content-neutral speech regulations. Govern-

mental units defending content-neutral ordinances, often
called time, place, and manner regulations, must establish
that the regulations: 1) are justified without reference to the
regulated matter’s content; 2) further substantial governmen-
tal interests unrelated to the suppression of speech; 3) are nar-
rowly tailored to advance their goals; and 4) leave reasonable
alternative channels for message communication.® In con-
trast, the courts apply strict scrutiny to content-specific
speech regulations. These are sustained only if the govern-

‘ment can establish that the regulations: 1) are necessary to

serve a compelling state interest, and 2) are narrowly tailored
to advance that interest.” Thus, for example, both the United
States and New Jersey Supreme Courts have invalidated con-
tent-specific municipal ordinances banning public issue signs
on private property in residential districts.

After initially excluding commercial speech from the First
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Amendment’s protections, the U.S.
Supreme Court applied greater scrutiny
to regulations abridging this form of
speech than is required by the rational
basis test that otherwise applies to com-
mercial regulations. If the commercial
speech concerns a lawful activity and is
not misleading, the governmental unit
must establish that the restriction: 1)
seeks to further a substantial govern-
ment interesf, 2) directly advances that
interest, and 3) is no more extensive
than necessary to serve that interest.’

The U.S. Supreme Court applied
these standards when it invalidated a
San Diego ordinance that permitted
onsite commercial advertising but pro-
hibited offsite “outdoor advertising dis-
play signs,” with 12 exceptions.® The
plaintiffs were outdoor advertising busi-
nesses. Their billboards in the city’s
commercial and industrial zones were
used primarily for commercial advertis-
ing, but they also communicated non-
commercial social and political mes-
sages. The California courts held that
traffic safety and aesthetics were legiti-
mate interests that supported the restric-
tions."

Justice Byron White’s four-justice
plurality opinion explained that if the
ordinance regulated only commercial
speech its purposes would have satisfied
the commercial speech test. But he
found the ordinance was unconstitu-
tional because its numerous exceptions
distinguished between different kinds of
protected speech by reference to the
signs’ content or messages. He also stat-
ed that the ordinance could not be sus-
tained as a reasonable “time, place and
manner” restriction because adequate
inexpensive alternative channels were
not available to parties wishing to
express their social or ideological
views.?

New Jersey’s Supreme Court similarly
invalidated a Stafford Township zoning
ordinance that prohibited billboards
and other off-premises advertising signs
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in all of the zoning districts. The ban
applied to both commercial and non-
commercial speech, including political
expression. The Court held that
“IbJecause noncommercial speech is
implicated, the burden of overcoming
the charge of constitutional invalidity is
particularly strenuous. [citations omit-
ted].”* Stafford, the Court held, did not
“justify the passage of such a broad and
encompassing ordinance that substan-
tially curtails freedom of speech and
expressionl[.]”**

In contrast, the Third Circuit Court
of Appeals sustained a Mount Laurel
Township ordinance banning all
“loJutdoor advertising signs (i.e., bill-
boards).” A 2008 amendment added a
substitution clause that permitted busi-
ness sign owners and operators to
replace commercial messages with other
commercial messages and with non-
commercial messages, in whole or in
part. The amendment also added a con-
tent neutrality clause, stating that no
sign or sign structure may “be subject to
any limitation based upon the content
(viewpoint) of the message contained
on such sign or displayed on such sign
structure.”** The Court held that traffic
safety and aesthetics were governmental
interests that supported the ordinance,
and that its impact on non-commercial
speech did “not require much discus-
sion[,]” citing the ordinance’s content-
neutral provisions.’

With these tests,
Supreme Court invalidated a Lawrence

New Jersey’s

Township sign ordinance as applied to
an inflated rat balloon a union placed
on a sidewalk in front of a Gold’s Gym
to express the union’s point of view in a
labor dispute. The ordinance generally
prohibited “balloon signs or other
inflated signs,” while permitting “grand
opening” balloon signs.” The Court
held that the township’s “salutary goals”
of maintaining an aesthetic environ-
ment, improving pedestrian and vehicu-
lar safety, and minimizing the adverse

effects on property “do not justify a con-
tent-based restriction of non-commer-
cial speech.” The Court applied “the
most exacting scrutiny” because “[t]here
is no evidence to suggest that a rat bal-
loon is significantly more harmful to
aesthetics or safety than a similar item
being displayed as an advertisement or
commercial logo used in a seven-day
grand opening promotion.”*

The Court also stated that the ordi-
nance was overbroad because it fore-
closed—with minor exceptions—an
entire medium of expression in balloons.
But the Court noted that this “does not
leave the Township without adequate
means to address its concerns. As long as
ari}; future sign ordinance ‘leave[s] open
ample alternative channels for commu-
nication,’”” the township may regulate
the time, place, or manner of sign use if
the ordinance is “narrowly tailored” to
further a govemmént interest.”

The U.S. Supreme Court “review[s]
with special care regulations that entire-
ly suppress commercial speech in order
to pursue a nonspeech-related policy,”
unless the expression is “deceptive or
related to unlawful activity.”? Thus the
Court invalidated a public utility com-
mission regulation banning all electric
utility promotional advertising"f Five jus-
tices recognized the state’s substantial
interest in energy conservation and the
“immediate connection between adver-
tising and demand for electricity[,]” but
they found the commission failed to
establish that a more limited speech reg-
ulation would not have adequately
served the state’s interest.”

Content-Based Speech Regulations
after Reed v. Town of Gilbert

The U.S. Supreme Court, in Reed v.
Town of Gilbert,” affirmed the content-
based test while invalidating provisions
of a Gilbert, Arizona, sign ordinance
requiring those wishing to erect signs to
obtain permits, but with exemptions for
23 types of signs, which were required to
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comply with varying requirements. The
plaintiffs were Pastor Clyde Gilbert and
his church, which had no fixed location
for its services. They posted temporary
signs, typically in 15 or 20 locations,
stating the church’s name and the time
and location of upcbming services. The
plaintiffs challenged the ordinance after
officials repeatedly cited them for failing
to comply with the requirements for
exempt temporary directional signs
relating to qualifying events. These reg-
ulations were more restrictive than
those imposed on ideological signs or
political signs.?

The Supreme Court voted nine to
zero to reverse the court of appeals judg-
ment that sustained the ordinance. Jus-
tice Clarence Thomas, joined by five
other‘justices, found that the ordinance
“on its face” was content-based because
it “applies to particular speech because
of the topic discussed or the idea or mes-
sage expressed. [citations omitted].”
Facial distinctions “defining regulated
speech by particular subject matter,”
and “more subtle” provisions “defining
regulated speech by its function or pur-
pose,” draw distinctions “based on the
message a speaker conveys, and, there-
fore, are subject to strict scrutiny.” He
also noted that “a separate and addition-
al category” of facially content-neutral
laws are content based if they “cannot
be ‘justified without reference to the
content of the regulated speech,’” or...
were adopted by the government
‘because of disagreement with the mes-
sage [the speech] conveys,’...."*

Justice Thomas then invalidated the
ordinance under the strict scrutiny test.
He rejected the two governmental inter-
ests asserted—aesthetic appeal and traf-
fic safety: “Assuming for the sake of
argument that those are compelling
governmental interests, the Code’s dis-
tinctions fail as hopelessly underinclu-
sive.” He found that the church’s tem-
porary signs presented “no greater
eyesore” or traffic hazards than political
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and ideological signs. “If anything, a
sharply worded ideological sign seems
more likely to distract a driver than a
sign directing the public to a church
meeting.”* .

Justice Samuel Alito, joined by Jus-
tices Sonia Sotomayor and Anthony
Kennedy, concurted in- the majority
opinion, but added a non-exhaustive list
of sign regulations that he suggested
would not trigger-strict scrutiny. These
included “[r]ules distinguishing between
on-premises and off-premises signs[,}”
and the following:

* Rules regulating the size of signs. These
rules may distinguish among signs
based on any content-neutral criteria,
including a'ny relevant criteria listed
below.

+ Rules regulating the locations in which
signs may be placed. These rules may
distinguish between free-standing signs
and those attached to buildings.

« Rules distinguishing between lighted
and unlighted signs.

» Rules distinguishing between signs with
fixed messages and electronic signs
with messages that change.

* Rules that distinguish between the
placement of signs on private and pub-
lic property.

. Rules distinguishing between the place-
ment of signs on commercial and resi-
dential property.

* Rules distinguishing between on-
premises and off-premises signs.

+ Rules restricting the total number of
signs allowed per mile of roadway.

* Rules imposing time restrictions on
signs advertising a one-time event.®

Unanswered Questions after Reed

The Reed opinions raise some unan-
swered questions.” One is whether the
majority would sustain any content-
based sign ordinances under strict scruti-
ny, although it suggested this was possi-
ble for “warning signs marking hazards
on private property” and “signs directing

traffic or street numbers associated with
private houses|.]”* A study of 459 report-
ed federal cases decided between 1990
and 2003 revealed a 30 percent “survival
rate” for regulations reviewed under this
standard. But among the regulations
affecting speech, only sign ordinances
evidenced a perfect score—none of the
18 survived strict scrutiny.” The study’s
author éxplained that the quality of life
interest used to justify these regulations
was not compelling as “one that the gov-
ernment absolutely must promote,” and
that even traffic safety and “visual clut-
ter” justifications were “woefully under-

inclusive,”® '

It also is not clear whether the Reed
decision will have any impact on com-
mercial sign regulations. Because Justice
Thomas does not discuss the commer- -
cial speech cases in Reed, the majority of
courts have interpreted his opinion to
not revise the intermediate commercial
speech test.™ _

This issue’s resolution will be crucial
for the continued validity of two New
Jersey Supreme Court decisions sustain-
ing commercial sign regulations, includ-
ing a decision affirming a statute stat-
ing: “No sexually oriented business shall
display more than two exterior signs,
consisting of one identification sign and .
one sign giving notice that the premises
are off limits to minors. The identifica-
tion sign shall be no more than 40
square feet in size.”* The Court also
rejected an adult entertainment busi-
ness ownei’s challenge to an ordinance
limiting the number, size, and height of
signs a business could display, as well as
the size of its temporary window signs.*

Content-Neutral Regulations Limiting
Sians

Regulations may continue to include
uniform and reasonable size, location,
and -duration limits. For example, the
New Jersey Supreme Court suggested
that regulations may limit sign sizes “if
the allowable square footage is not deter-
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mined in an arbitrary manner.” Signs
“must be large enough to permit viewing

from the road, both by persons in vehi-

cles and on foot. Inadequate sign dimen-
sion may strongly impair the free flow of
protected speech.”** The Court noted
that the six-square-foot maximum sign
permitted in a Milltown ordinance
under review “is probably inadequate[,]”
but that 16 or 18 square feet per sign lim-
itations may be permissible.*

The Court also suggested commercial
advertising signs may be excluded from
residential zones, while cautioning that
regulations may not prohibit specific
types of speech or particular messages.
The Court included “durational limita-
tions, set-back restrictions and restric-
tions on the aggregate number of signs
permissible on a given piece of proper-
ty” among the possibly “reasonable
restrictions” on the “time, place, and
manner” of sign use.*

The U.S. Supreme Court has not
decided whether sign regulations may
impose any pre-election or post-election
duration limitations on temporary polit-
ical signs, but the Reed opinion suggests
these are invalid content-specific regula-
tions. Ex;en before Reed, “the overwhelm-
ing majority” of courts found these pro-
visions to be unconstitutional.”

The Appellate Division also invalidat-
ed an ordinance permitting signs for a
”poiitical, educational, charitable, civic,

professional, religious, or like campaign

or event for a consecutive period not to
exceed sixty (60) days in any calendar
year, providing they do not exceed fifty
(50) feet in size.”® The ordinance did
not apply to commercial advertising
signs and, thus, was not content neutral.
The court failed “to discern the com-
pelling governmental interest sought to
be protected by the blanket restriction
making temporary all forms of noncom-
mercial signs.”* Other courts, however,
have upheld temporary sign duration
limitations that do not discriminate
against political signs.*
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And an unreported Appellate Division
decision invalidated provisions of a city

of Englewood ordinance that made bill-

boards a conditional use in only one of
the city’s industrial zoning districts,
which was near Route 4. The plaintiff
sought approval ‘for a billboard that
would be visible from I-95 and would be
in one of the city’s other industrial zon-
ing districts. The court held that the city
did not offer “a reasonable explanation”
why it excluded biilboards from all but
one of its industrial zoning districts, and
because it did not demonstrate that alter-
nate means of expression were available
at similar “cost and efficiency.” The
coutt also invalidated a condition requir-
ing that billboards be 1,000 feet from res-
idential areas, finding instead that a 600-
foot separation was sufficient.”

Digital Billboards, Supergraphics, and
Other Emerging Technologies

Signs and billboards recently have
been developed using new technologies,
including digital displays and super-
graphics. These digital signs, which are
visible along state and federal highways,
raise issues under federal and state laws,
and local ordinances. The 1965 Federal
Highway Beautification Act conditions
full federal highway aid to states upon
the states’ adoption of effective controls
for the erection and maintenance of
signs visible from federal highways.” The
Federal Highway Administration pub-
lished a 2007 Guidance on Off-Premise
Changeable Message Signs, which permits
states to allow digital billboards along
interstate highways.® New Jersey’s Road-
side Sign Control and Outdoor Advertis-
ing Act* requires those maintaining
advertising signs visible from some of
New Jersey’s roads obtain Department of
Transportation (DOT) licenses and per-
mits, subject to the act and the DOT’s
regulations.” The regulations include
standards for off-premises multiple mes-
sage signs that would be visible from
highways.* Highway signs and bill-

boards also are subject to local govern-
ment zoning ordinances and approvals.”

The New Jersey Supreme Court, in a
Sept. 2016 opinion, invalidated a
Franklin Township ordinance banning
all digital multiple message billboards.*
The ordinance permitted static bill-
boards as a conditional use in an area
fronting on I-287 in the M-2 zoning dis-
trict, but also stated:

No billboard or billboard display area or
portion thereof shall rotate, move, produce
noise or smoke, give the illusion of move-
ment, display video or other changing
imagery, automatically change, or be ani-
mated or blinking, nor shall any billboard
or portion thereof have any electronic, dig-
ital, tri-vision or other animated character-
istics resuiting in an automaticaily chang-
ing depiction.*

The plaintiff obtained a DOT permit
for an electronic billboard in the M-2
zoning district on the north side of I-
287. The billboard would have two 48-
foot by 14-foot V-shaped panels display-
ing to both highway lanes static images
in eight-second intervals without scroll-
ing, flashing, or animation. The plaintiff
requested a variance pursuant to_;iN.].S.A.
40:55D-70(d)(3), which the zoning
board denied.*

The Supreme Court applied the con-
tent-neutral time, place, and manner
analysis because the ban applied to com-
mercial and noncommercial messages.
The Court stated the ordinance was pre-
sumptively valid but required the town-
ship to demonstrate the ordinance was
“narrowly tailored to serve a recognized
and identified governmental interest,”
while leaving open “reasonable alterna-
tive channels for ‘communication” of
the information.® Although the Court
found the township asserted substantial
government interests in aesthetics and
public safety, it held the township did
not advance a factual record to support
its decision to ban electronic billboards
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while permitting static billboards in the
same zoning district.*

The courts also scrutinize regulations
of illuminated signs. For example, a
superior court judge invalidated an ordi-
nance forbidding all neon signs in the
municipality because the municipality
did not present a sufficient factual
record that this total ban, instead of a
less restrictive regulation, served a suffi-
ciently significant governmental inter-
est in aesthetics.™

Conclusion

Billboard and sign regulations are
part of an evolving area of constitution-
al law. Property owners and advertisers
may be able to assert successful free
speech challenges to these regulations if
they can persuade courts not to apply
the rational basis test. 62
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NJ.S.A 27:5-8 and -9.
N.JA.C.16:41C-111(a).

NJSA. 27:5-9], 11, and -26; see, N.J.S.A.
40:55D-39(g); James G. Gardner, A Primer on
Outdoor Advertising Signs, 237 New Jersey
Lawyer Magazine 54, 237-DEC NJLAW 54
(Dec. 2005).

E & J Equities, LLC v. Board of Adjustment,
226 N.J. 549, 2016 N.J. LEXIS 890 (2016),
reversing 437 N.J. Super. 490 (App. Div.
2014),

Id., 2016 N.J. LEXIS 890 at *11-*20,
Id., 437 N.J. Super. at 501.
See, /Id., 2016 N.J. LEXIS 890, at *44-*48,

ld., at *48-*53; compare, GEFT Outdoor, LLC v,
Indianapolis, 2016 U.S. Dist. LEXIS 66517, at
*41-*44 (affirming ordinance prohibiting off-
premises digital commercial advertising
signs).

53. State v. Calabria, Gillette Liquors, 301 N.J.

Super. 96, 108 (Law Div. 1997), citing Asselin
v. Town of Conway, 628 A.2d 247, 251 (N.H.
1993)(sustaining zoning ordinance banning
all internally fit signs).
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