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W
hat began as a second
look at a perceived
loophole in the affi-
davit of merit statute,1

culminated in a declaration by the
New Jersey Supreme Court that the
entire controversy doctrine is not
just alive but it is actually doing
quite well.
The affidavit of merit statute has

been the subject of substantial liti-
gation and appellate review since its
enactment 15 years ago. One of the
most recent disputes involved how,
if at all, the act applied to third-party
claims for contribution and indem-
nification against design profession-
als. In Highland Lakes Country
Club & Cmty. Ass’n. v. Nicastro,2 the
New Jersey Supreme Court took the
opportunity to weigh in, for the first
time, on the application of the act in
such circumstances.
In Highland Lakes, the plaintiff

country club sued the Nicastros
seeking to resolve a dispute over
the boundary lines separating the
parties’ property. The Nicastros
retained Suburban Consulting Engi-
neers, Inc. (SCE) and Martin Sikors-
ki, P.L.S. to perform engineering ser-
vices, including preparation of a
survey, in connection with the con-
struction of their new residence.
The plaintiff did not assert any
direct claims against SCE, but did
allege that it had been damaged by
an alleged discrepancy between the
SCE survey and a prior subdivision
plot “sketch” prepared by another
professional land surveyor.

The Nicastros filed a third-party
complaint against SCE alleging they
retained SCE to prepare the survey
and relied upon SCE’s work. The
Nicastros did not assert affirmative
claims of professional negligence
but, rather, sought indemnification
and contribution from SCE. The
Nicastros did not file an affidavit of
merit, and SCE moved to dismiss
the third-party complaint on that
basis.
The trial court denied SCE’s

motion, relying in large part upon
the Appellate Division’s holding in
The Diocese of Metuchen v. Prisco &
Edwards, AIA.3 In Prisco, the defen-
dant architect filed a third-party
complaint against an engineering
firm for contribution and indemnifi-
cation related to alleged construc-
tion defects in the renovation of a
former high school into a corporate
business center. The architect filed a
motion seeking a declaration from
the trial court that it was not
required to comply with the act
with respect to its third-party com-
plaint against the engineer. 
The Appellate Division, in Prisco,

affirmed the trial court’s determina-
tion that, in this context, it was
unnecessary to require the archi-
tect to file and serve an affidavit of
merit. As a result, the engineering
firm was required to participate in
litigation without an affidavit being
filed by either the plaintiff owner
(which did not assert direct claims
against the engineer) or by the
architect third-party plaintiff who

sought contribution and indemnifi-
cation from the engineering firm.
In keeping with the Appellate

Division’s reasoning in Prisco, the
trial court in Highland determined
that the Nicastros should not be
forced, through service of an affi-
davit of merit, to make Highland
Lake’s case for it should they contin-
ue to defend upon the ground of the
boundary line shown is accurate.
On appeal, the Appellate Divi-

sion affirmed the trial court’s deci-
sion and concurred that the appli-
cation of the act in these circum-
stances would be inconsistent with
its overall purposes.4 The Appellate
Division determined that, since
Highland Lakes did not yet produce
“evidence” to establish an error by
SCE, no independent claim of pro-
fessional negligence had yet
“accrued.” According to the Appel-
late Division, if and when Highland
Lakes produced “evidence” of SCE’s
errors, the Nicastros’ claim for pro-
fessional negligence would accrue
and “a different analysis may be
required.” The Appellate Division,
however, did not expound on what
that analysis entailed.
The Supreme Court affirmed the

Appellate Division for substantially
the same reasons expressed in the
trial court’s opinion. Interestingly,
however, the Supreme Court
expressly rejected SCE’s argument
that the Nicastros should defer any
claim against it until the conclusion
of the action with Highland Lakes,
on the grounds that “it ignores the
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entire controversy doctrine.” The
Supreme Court determined the poli-
cies underlying the entire contro-
versy doctrine, such as avoidance of
waste, efficiency and reduction of
delays, fairness to parties and the
avoidance of piecemeal decisions,
supported the Nicastros joining SCE
in the litigation despite the fact that
the Niacstros’ claims against SCE
had not technically “accrued.”
The Court, while acknowledging

in a footnote that the entire contro-
versy doctrine no longer mandated
party joinder, nevertheless pro-
nounced that it has “remained faith-
ful to the doctrine’s overarching
principles.” The Supreme Court con-
cluded that the “perceived proce-
dural advantage” of forcing the
Nicastros to defer its claims against
SCE ran “afoul of all of the salutary
effects the entire controversy doc-
trine is designed to advance….”
In the wake of the Supreme

Court’s decision in Highland Lakes,
the construction litigator is now
faced with added threshold deci-

sions. First, it may be argued that any
party with a potential claim against
a design professional may now be
required to assert the claim by way
of a third-party complaint, under the
entire controversy doctrine, even if
the party’s intention is to dispute
the plaintiff’s allegations implicating
the design professional’s work. Sec-
ond, the Supreme Court’s affirma-
tion of the lower courts’ decisions
strongly suggests that there may
come a point in discovery where
there exists sufficient “evidence” to
trigger the requirements of the act.
The lack of guidelines and direc-

tion on what such evidence must
consist of, given the ramifications of
non-compliance with the act, is
potentially problematic.
It may be an appropriate time for

the Legislature to consider revisit-
ing the act’s provisions to address
these significant, albeit relatively
nuanced, issues. The Legislature
may consider looking to Pennsylva-
nia’s analog of the act for guidance.
Pa. R.C.P. 1042.3(c)(2) provides that

a defendant or additional defendant
who has joined a licensed profes-
sional as a third-party defendant or
asserted a cross-claim against the
licensed professional need not file a
certificate of merit unless the
claims are based on acts of negli-
gence unrelated to the acts of negli-
gence that are the basis for the
claim against the joining or cross-
claiming party. A similar amend-
ment to the act could reduce costly
and time-consuming satellite litiga-
tion of these issues (not to mention
attorneys’ anxiety levels). �
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