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Advice to Help Prepare for Defending Your First Deposition 
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You just got the call that you will be thrown into the ring for the first time to defend a client 
deposition, and you feel great. They trust you, and this is why you went to law school, right? Or 
maybe you feel nervous. Really nervous. Maybe you realize that you have no idea what you are 
doing. In fact, you have no idea how you came to be a lawyer at all, given that you were eating 
Crunch Berries last night. 

Relax. You know more than you think you do, and you can learn the rest. Here are four tips you 
might not have learned in law school that might help to ease your first-time jitters. 

Prepare Yourself 

Do not be lulled into thinking you only have to prepare for a deposition when you are taking it. 
The deposition of your client is one of the most significant moments in the case, as the client's 
sworn testimony will follow you through the rest of the litigation. It can make or break 
settlement negotiations, form the basis for dispositive motions, and come back to haunt or help 
during trial. So when you get the call to duty, prepare yourself. Here are some tips: 

• Know the rules of the jurisdiction. Are speaking objections allowed? When can you instruct 
your client not to answer? If you confer with the client during a break in the deposition, are the 
communications protected by the attorney-client privilege? Will the judge accept phone calls 
during the deposition to resolve disputes or is your only avenue formal motions practice? The 
answers to these questions will vary depending on the jurisdiction (and sometimes with the 
judge), so be sure to investigate all applicable rules, including any local rules. 

Under the federal rules, objections must be stated in a concise, nonsuggestive and non-
argumentative manner. After you place the objection on the record, the examination proceeds 
and the witness must answer the question. You may only instruct a deponent not to answer when 
necessary to preserve a privilege, to enforce a limitation directed by the court, or to present a 
motion on the grounds that the examination is being conducted in bad faith or in such a manner 
as to unreasonably annoy, embarrass or oppress the deponent. 

• Know the case facts and law. You must have a working knowledge of the facts and a strong 
handle on the law to be able to anticipate the questions that will be asked. If you can anticipate 
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the questions, you will be in the best position to lodge appropriate objections and to prepare your 
witness properly. 

• Know your adversary. Find out who will be taking the deposition and do what you can to 
learn about him. Send an email out to colleagues to learn about prior experiences with the 
adversary and ask questions about his style. Does he shoot from the cuff or is he well prepared? 
Is he aggressive? Does he tend to mischaracterize the witness' answers? How long do his 
depositions normally last? Again, the more you can anticipate, the better prepared you will be to 
respond appropriately and the less likely it is that you will be surprised or intimidated. 

Prepare Your Client 

The best witness is a prepared one. Do your best to avoid any surprises for your client on the day 
of deposition. Clear several hours of your schedule and sit down with your client to prepare. 
Discuss the relevant facts pertaining to her involvement in the case and provide her with an 
explanation of the law and how the law intersects with the facts she possesses. Make sure she 
understands the legal theories of both sides. After laying the groundwork, pass along these 
instructions: 

• Tell the simple truth. The first instruction you give any deponent should be to tell the simple 
truth. First, because the law requires it, and second, because most people are bad liars. The vast 
majority of deponents who give inaccurate or cute answers end up paying for it in the end and 
would have been better served by sticking to the truth, even the ugly truth. 

• Listen. Lawyers love semantics and can get tricky with their words. It is crucial for clients to 
listen carefully to each question, a task that can be grueling after six hours of deposition. By 
prepping your client on the important facts and legal issues in the case, you can alert her to tag 
words she should watch out for. For example, if you are defending an employer in an 
employment case where strict liability can be imposed for the discriminatory actions of 
"supervisors," you should instruct the client on the legal definition of "supervisor" and to be 
wary of thoughtlessly lumping employees into that category. 

• Don't make assumptions. I have yet to attend a deposition where the witness did not, on at 
least one occasion, answer a question other than the one that was asked. It is natural for people to 
hear what they think was said instead of what was actually said. This can result in a bad record 
and can serve as a tell—letting opposing counsel know that you are thinking about a question 
that has not been asked might serve as a signal that it is a question that should be asked. 

• Breathe. Tell your client to slow down and take a breath after each question. This will allow 
you the opportunity to make necessary objections, will limit the adversary's ability to control the 
tempo and to get your client stuck in a pattern of yes-or-no answers, and, most importantly, will 
give the client a chance to think (silently) before responding. Remind the client that no points are 
scored for the quickest answer, and, while the silence may feel awkward, the transcript will read 
as though there was none. 

• Answer only the question asked. Generally, witnesses should not volunteer information or try 
to educate opposing counsel. Context should only be provided when necessary to avoid an 



inaccurate answer—if a yes-or-no question cannot be answered in such a categorical fashion. 
Otherwise, "Do you know what time it is?" should be answered, "Yes," with no elaboration. 

• Play defense, not offense. The deposition is often the first time in the lawsuit that your client 
will have an opportunity to tell her side of the story, but it is not the last. Many walk into the 
room with punching gloves on and full intentions of clearing their name or making their point. 
Tell them not to. Instruct your client that the goal is not to score points; it is to not lose them. She 
should provide simple and honest responses to the questions asked. Assure her that she will have 
ample time to tell her story when the moment is right and the terms are hers. 

After laying out the facts, the law and the instructions above, conduct a mock deposition 
addressing the areas of expected testimony. This will give your client an opportunity to practice 
listening, breathing and answering, will give you the opportunity to discuss problem areas of 
testimony with her, and will make your client feel more comfortable when going in for the real 
thing. 

Don't Fall Victim to a Bully  

If you think bullying is only for school children, think again. It is a sad reality that most young 
lawyers have at least one story of an adversary who tried out the intimidation tactic on them. I 
once had an attorney who was frustrated with my objections, which were well within the rules, 
tell me to leave the room while he finished the deposition. Yeah. Right. Stand your ground and 
keep your cool. If you and the adversary get in a dispute over an objection you feel confident in, 
tell him to resolve it by motions practice. If the dispute persists, consider getting the judge on the 
phone to resolve it. If opposing counsel becomes abusive, describe his conduct for the record. 
And if you have to end the deposition early, do it. Do not spend the next week kicking yourself 
for failing to raise an objection or backing down on one because your adversary made you feel 
like he knows something you don't. Be confident that you know the same rules he does and send 
an early message that his "I've been doing this since you were in diapers" tactic is not going to 
work. 

Bring a Business Card 

Here is one last tip you will never read in a law book: Hand the court reporter a business card 
when you walk in the room so he or she can easily take down your information for purposes of 
preparing the transcript. Most attorneys do this out of routine and, while seemingly trivial, it will 
make you feel and look like you know the lay of the land. 

Laura Link is an associate at Archer & Greiner. She concentrates her practice in the 
representation of management in all aspects of labor and employment law and has experience 
representing a wide range of clients including small and large privately held companies and 
governmental and quasi-governmental entities.  

Read more: http://www.thelegalintelligencer.com/id=1202715183407/Advice-to-Help-Prepare-
for-Defending-Your-First-Deposition#ixzz3PYwhEuoD 
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 Archer & Greiner PC is a full-service regional law firm with more than 175 lawyers and 
eight offices in Haddonfield, Hackensack, Princeton, Flemington and Red Bank, N.J.; 
Philadelphia, Pa.; New York, N.Y.; and Wilmington, Del. The Firm has been serving Fortune 
100 clients, small to medium-sized businesses and individuals for 85 years. Each  office  
provides full-service litigation and transactional capabilities in nearly every area of law 
including corporate, estate & trust, family & matrimonial, labor & employment, litigation, 
medical & personal injury and real estate services.  For more information, visit 
www.archerlaw.com. 
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