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In the never-ending search for viable parties to sue, environmental consultants are increasingly being named in 
New Jersey suits seeking damages caused by contamination-induced cleanup costs and failed business deals. 

These cases are particularly vexing for consultants since they are filed by third parties with whom the consultant 
did not contract, and the amounts in controversy dwarf the value of the underlying contract and any profit that 
was earned. Further, plaintiffs seek damages that were not contemplated when the work was undertaken, and 
the claims relate to work that the consultant did not agree to perform. 

Moreover, even if the consultant is ultimately successful in its defense, the victory comes at a high cost. These 
complex cases typically involve numerous parties and experts, and the defense transaction costs are oftentimes 
staggering. 

New Jersey case-law developments on the liability of environmental consultants -- and in particular the relatively 
recent Grand Street Artists case discussed below -- have potentially grave implications for the industry. Still, 
there are practical risk-avoidance steps that a consultant can take. 

Typical Cases 

Traditionally, cases triggering third-party liability concerns involved accidents resulting in personal injuries. Now, 
the trend is to sue consultants for environmental cleanup costs and damages caused by an unsuccessful business 
deal. Typical scenarios include these: 

• A consultant hired to assist its client in obtaining an environmental operating permit is sued after a 
worker is killed by a defect in the client's chemical recovery process. Sykes v. Propane Power Corp., 224 
N.J. Super. 686 (App. Div. 1988). 

• A consultant hired to assist its client regarding Environmental Cleanup Responsibility Act compliance 
issues is sued by an unknown purchaser of the property who discovered substantial mercury 
contamination in a property designated for residential housing. Grand Street Artists v. General Elec. 
Co., 19 F.Supp. 2d 242 (D.N.J. 1998). 

• A consultant hired to observe and document underground tank excavation activities, to perform soil and 
ground-water tests, to remediate soil and groundwater contamination and to prepare reports and work 
plans to be filed with the New Jersey Department of Environmental Protection is sued by a purchaser of 
the property for failing to discover all underground tanks that were present at the property. Deangelo v. 
Exxon Corporation, et al., No. A-791-9823 (App. Div. Oct. 15, 1999). 

• A consultant hired to prepare an environmental sampling plan for a property that was later sold was 
sued by the purchaser for failing to discover TCE contamination, even though the plaintiff hired its own 
consultant. Goldstein v. Wausau Insurance Co., et al., SOM-L-2262-96 (Somerset County, Law Div., 
Nov. 5, 1999). 

• A consultant hired by the Resolution Trust Corporation to perform an environmental survey was sued 
for failing to discover hazardous waste contamination by a third party to whom the client assigned its 
contractual rights and gave a copy of the consultant's report. Bronstein v. GZA Geoenvironmental, Inc., 
140 N.H. 253, 665 A.2d 369 (N.H. 1995). 

• A consultant hired by the RTC to identify environmental contamination at a building, including "readily 
accessible" asbestos, was sued by the building's purchaser to whom the consultant gave a letter 
summarizing the results of his inspection, which was provided at a cost of only $200. DCRA v. 
McLaren/Hart Environmental Engineering, 1998 WL 181817 (E.D.Pa. Apr. 16, 1998). 

• Owners of land adjacent to a landfill sued the landfill's consultant alleging that the consultant failed to 
timely test for, and inform them of, the presence of volatile organic compounds in their wells. 
Stoppleworth v. Refuse Hideaway, Inc., Case No. 88-CV-3421 (Wis. Cir. Ct. Branch 4 Dane County, July 
31, 1990). 

Consultant's Duty: No Bright Line 

A prerequisite to recovery in a negligence cause of action is a duty owed by a defendant to a plaintiff. Strachan v. 
John F. Kennedy Mem'l Hosp., 109 N.J. 523, 529 (1988). The naive notion that a consultant can only be liable to 
those persons who it directly contracts with is simply wrong. The concept of privity, which traditionally limited a 



consultant's liability, is no longer applicable. Carter Lincoln-Mercury v. EMAR Group, 135 N.J. 182, 195-98 
(1993). 

Unfortunately, there is no bright-line standard that lawyers can give their clients for determining precisely when a 
consultant owes a duty to a non party to its contract. In New Jersey, the question of whether a duty exists is a 
value judgment implicating fairness and policy considerations. Carvalho v. Toll Bros. and Developers, 143 N.J. 
565, 572 (1996). 

Whether or not a duty exists is a matter of law decided by the court. The key factor in that determination is the 
concept of foreseeability of injury. DiCosala v. Kay, 91 N.J. 159, 175 (1982). The Supreme Court in DiCosala 
noted that foreseeability does not require a specific forecasting of particularly identifiable victims or a precise 
prediction of the exact harm that may result from the conduct. Instead, a party may be liable to persons who fall 
normally and generally within a zone of risk created by the particular tortious conduct. Id. 

Once the foreseeability of an injured party is established, "considerations of fairness and policy govern whether 
the imposition of a duty is warranted." Carter Lincoln-Mercury, 135 N.J. at 194-95. The fairness and policy 
analysis "involves identifying, weighing, and balancing several factors -- the relationship of the parties, the 
nature of the attendant risk, the opportunity and ability to exercise care, and the public interest in the proposed 
solution." Carvalho, 143 N.J. at 573, citing Hopkins v. Fox & Lazo Realtors, 132 N.J. 426, 439 (1993). 

Courts recognize that the concepts of foreseeability of harm and considerations of fairness and policy are 
connected. Since the foreseeability analysis involves an analysis of the magnitude and likelihood of potential 
harm, it is objectively determinable. On the other hand, the resolution of fairness and policy is a much less 
certain determination. The court in Giantonnio v. Taccard, 291 N.J. Super. 31, 41 (App. Div. 1996), summed up 
this cloudy area. 

[R]esolution of the question of whether a duty is owed, and to whom, often involves no more than a value 
judgment upon a factual complex rather than an evident application of a precise rule of law. The ultimate 
determination inevitably reflects the seasoning and experience of the one who judges. 

Until relatively recently, New Jersey decisions in this area focused more on the nature and scope of a consultant's 
undertaking rather than fairness and policy considerations. A good example of this traditional analysis is the 
Sykes decision, supra. There, Sullivan Engineering was hired to assist in obtaining an operating permit for a 
chemical recovery plant. In the course of its work, Sullivan prepared drawings detailing the layout and location of 
the facilities involved in the chemical recovery process, but it did not do a safety engineering evaluation of the 
process. After an employee was killed in an explosion, it was determined that the cause of the accident was a 
defect in the recovery process. 

In affirming the summary judgment granted to Sullivan, the court focused on the "four corners" of Sullivan's 
contractual undertaking. "Sullivan was retained simply to prepare generalized drawings of the processing system 
components in order to show how the chemicals were carried, stored and discharged." 224 N.J. Super. at 694. 
The court noted, "[g]iven the specific purpose for which Sullivan was hired, and the limited scope of the order 
which [Sullivan] was required to follow in preparing the documents ... the trial court properly granted summary 
judgment." Id. at 695. The court reasoned that "the duty to foresee and prevent a particular risk of harm from 
materializing should be commensurate with the degree of responsibility which the engineer has agreed to 
undertake." Id. at 694. 

Carvahlo's Multidimensional Tack 

The trend toward expanding the scope of a consultant's liability to third persons is evidenced by the Supreme 
Court's 1996 decision in Carvalho, supra. In Carvalho, unlike Sykes, the Supreme Court did not merely focus on 
the language in the consultant's contract but, instead, did a "multi-dimensional" analysis. 143 N.J. at 574. In 
Carvalho, the plaintiff's decedent was killed when the walls of a trench in which he was working collapsed. The 
plaintiff claimed that an inspector hired by the project engineer to observe the work performed and who was 
present when the accident happened to monitor the progress of the work had a duty to supervise safety 
procedures of the construction. 

The Court framed the legal issue as whether the consultant engineer had a legal duty to exercise reasonable care 
for the safety of workers when the engineer had a contractual responsibility for the progress of the work, not for 
the safety conditions, but was aware of working conditions at the site that created a risk of serious injury to 
workers. Id. at 569. 

In holding that summary judgment should not have been granted to the consultant, the Court was plainly swayed 
by "considerations of fairness and policy" and its "value judgment, based on an analysis of public policy." Even 



though the consultant was not hired to assess safety concerns, the Court noted that the consultant was at the 
site every day and there was "an overlap of work-progress considerations and work-safety concerns." 

The Court, in its "fairness" analysis, also focused on the fact that the consultant had the authority to take or 
require corrective measures if safety concerns affected the progress of the work, and that the consultant was 
aware of the risk of harm. "The existence of actual knowledge of an unsafe condition can be extremely important 
in considering the fairness in imposing a duty of care." Id. at 576-77. The Court stated that "the engineer had the 
opportunity and was in a position to foresee and discover the risk of harm and to exercise reasonable care to 
avert any harm." Id. at 578. 

Unlike the Appellate Division in Sykes, the Supreme Court in Carvalho reasoned that the "financial arrangements 
and understanding [between the consultant and its client] do not overcome the public policy that imposes a duty 
of care and ascribes a liability to the engineer in these circumstances." Id. at 579. 

The Grand Street Artists Decision 

The Carvalho case was a precursor to Grand Street Artists v. General Elec. Co, supra, a troubling case for 
environmental consultants. The decision is a good example of the principle that "tort liability can be adapted to 
address areas in which recognition of a cause of action and the imposition of a duty of care are both novel and 
controversial." Dunphy v. Gregor, 136 N.J. 99, 109 (1994). 

In Grand Street, Quality Tool & Die Co. (Quality) triggered ECRA by ceasing its operations and a year later hired 
Jenny Engineering (Jenny) to assist it with ECRA compliance issues. Jenny's undertaking was specifically defined 
in writing and was based on the accuracy of statements from the owner as to the site conditions and the history 
of operations. Jenny made no mention of any mercury contamination in its report filed with the DEP. 

Thereafter, Grand Street Artists (GSA) investigated whether to buy the property and hired its own consultant to 
do a "Due Diligence Pre-Purchase." This consultant, REM, reviewed Quality's ECRA case file and concluded that 
the level of contamination met current "Cleanup Standards." Quality then sold the property to GSA who intended 
to develop "customized urban homes." Several years later mercury contamination was discovered at the 
property, and the DEP rescinded the ECRA approval that had previously been given to Quality for its "cessation of 
operations." 

GSA then sued numerous parties, including Jenny, and argued, inter alia, that the ECRA submissions were 
"materially false and misleading" since they failed to identify any mercury contamination. Jenny argued that it 
merely provided assistance to Quality in facilitating its "cessation of operations" under ECRA, and thus it owed no 
duty to prospective purchasers. 

The legal issue as framed by the court was "whether a defendant/ environmental consultant who provides ECRA 
assistance to an owner who wishes to cease operations owes a duty to a plaintiff who has relied upon a review of 
the owner's ECRA submissions in making the decision to purchase the premises and convert them for residential 
use." Id. at 247. 

In reality, the court addressed the scope of a consultant's liability when it sends reports to the DEP that are 
available for public inspection. The court recognized that this was an issue of first impression. Id. In order to 
determine whether Jenny owed a duty to an unknown purchaser of the property, the court focused on the 
"objective purpose" of Jenny's services. The fact that Jenny was hired merely to assist Quality with ECRA's 
cessation of operations requirements was not determinative. Instead, the court examined "whether it is 
foreseeable that prospective purchasers will rely upon ECRA submissions in deciding whether to purchase 
premises," regardless of the specific assignment the consultant undertook. 

In Grand Street, the court found that it was foreseeable that a prospective purchaser would examine the results 
of a previous ECRA submission. Although the court stated that not all environmental consultants who perform 
ECRA-related services would be liable to prospective purchasers (id. at 249), the practical effect of the court's 
reasoning comes very close to this holding since the court wrote: 

[T]hese ECRA submissions are public filings which were easily accessible to prospective purchasers. Thus, it was 
foreseeable that a potential purchaser would look to the prior ECRA submissions in considering whether to enter 
into the transaction. 

Id. at 250. The fact that the property was not for sale when Jenny did its work and that GSA did not know the 
plaintiff was going to buy the property was not determinative: 



Here, it was foreseeable that Quality would eventually sell the premises and that Jenny's services would be used 
for that purpose. It was not necessary for Jenny to know of an actual sale or that the premises would be 
converted for residential use. 

Id. at 250. Jenny's "fairness and policy arguments" were rejected. The court reasoned that Jenny's liability was 
not endless since the plaintiffs in the case purchased the premises and were not "remote." Further, the fact that 
Jenny's potential exposure was high was not decisive. "That the magnitude of the liability may be great does not 
by itself provide enough of a reason for not finding a duty. Environmental harm is often substantial." Id. at 251-
52. 

Indeed, the court reasoned that these factors favored imposition of a duty. First, "the public has an interest in 
the proper compliance with ECRA to protect it against hazardous waste." Id. at 252. Second, there was some 
indication in the record that Jenny knew that the premises would be sold once the ECRA process was completed. 

Although the Grand Street decision will undoubtedly increase the liability and exposure of consultants, its bounds 
are not endless. For example, in Goldstein v. Wausau Insurance Co., the court issued two unpublished opinions 
that accepted the Grand Street principle, but nevertheless granted summary judgment to the consultants. 

In one case, McLaren/Hart was hired by the property owner to investigate contamination at a site and prepared 
several reports that were submitted to the DEP. Before Goldstein bought the property, he hired his own expert 
who examined McLaren/Hart's work and deemed it inadequate. Thereafter, Goldstein bought the property and 
worked with his expert to obtain ECRA clearance. After several years of work at the site, significant TCE 
contamination was found and Goldstein sued McLaren/Hart. The court granted McLaren/Hart's motion for 
summary judgment reasoning that although a duty could exist under Grand Street, none was owed to the 
plaintiff: 

Thus, Plaintiff would have this Court accept the assertion that a reasonably foreseeable plaintiff is one who relies 
upon a sampling plan that he or she finds to be both incomplete and inadequate in choosing to purchase 
property. Such an assertion is not the holding in Grand Street Artists, nor is it one this Court is willing to accept. 

Slip op. at 3. Another consultant who did the first environmental work at the site, but was later replaced by two 
other consultants, was also dismissed. 

Another important decision discussing the liability of consultants is Deangelo v. Exxon Corporation, supra. In that 
case Exxon hired Handex, an environmental remediation company, to observe the excavation of tanks and to 
document ongoing tank removal activities at a former gasoline station. Handex issued several reports to Exxon, 
including one in July 1994, that represented that all underground storage tanks had been removed from the site. 
After the plaintiff became interested in the property, he asked Exxon for its environmental reports regarding the 
cleanup of the property. Exxon turned over its data on the site, including reports authored by Handex. After the 
plaintiff purchased the property, Handex found additional tanks. The discovery delayed the plaintiff's use of the 
property and a lawsuit was subsequently filed against Exxon and Handex. After the jury returned a verdict 
against Exxon and Handex, the defendants' motion for judgment notwithstanding the verdict was granted. The 
Appellate Division affirmed the decision. 

As to Handex, Deangelo argued that it negligently failed to discover all underground storage tanks at the 
property. Nevertheless, the court rejected the argument that Handex owed Deangelo a duty to investigate the 
property for all underground storage tanks. The court first reviewed the evidence and determined that Handex 
was not contractually bound to Exxon to identify all tanks. Thus, the court reasoned, Handex owed no such duty 
to the plaintiff: 

To place that requirement on Handex as a matter of law [to identify all tanks] would have the practical effect of 
forcing a party to a contract to enlarge the scope of its work without compensation in order to protect itself 
against the possibility of a negligence suit by some third party. Aside from the fact that it would be unfair to 
impose such a duty on Handex, the relationship between the parties evidences no practical need to do so as a 
matter or [sic] policy. 

Slip op. at 25. Moreover, Handex's statement that there were no other tanks at the property was justifiably based 
on the information Exxon provided. The court refused to hold Handex liable based simply on an error in its report. 
In addition, "it was important to the court that Deangelo hired his own expert who had the "means to avoid the 
risk of reliance on Handex's work." Id. at 25-26. 

Another noteworthy decision in this area that was cited with approval in Grand Street is Bronstein v. GZA 
Geoenvironmental, Inc., supra. In Bronstein, the plaintiff contracted to purchase property and hired GZA to 
conduct an environmental survey. After GZA's work was done, Bronstein assigned his rights to the BFM plaintiffs 
who purchased the property. After the sale, hazardous waste contamination was discovered on the property and 



the owners sued GZA. The court granted GZA's motion and held that it owed no duty to the BFM plaintiffs. The 
court's decision was based on the language in the contract between GZA and Bronstein and the affirmative steps 
GZA took to limit reliance by others upon its work. GZA wisely stated in writing that its report was prepared "for 
the exclusive use of [Bronstein]." 

Further, the dissemination of the report was prohibited "without the prior written consent of GZA." Based on the 
limiting language in GZA's report, the court found that it was not reasonably foreseeable that Bronstein would 
furnish the information to the BFM plaintiffs, or that the BFM plaintiffs would rely on the report. GZA, therefore, 
owed no duty of care to the BFM plaintiffs. 665 A.2d at 372. 

How To Reduce Risk and Exposure 

Recent case law compels consultants to take practical and reasonable steps to reduce their potential liability. 
There are also steps that can be taken so that a consultant can evaluate its exposure and make an informed 
decision if it wants to accept a risk: 

• Re-examine standard language in contracts to ensure that the terms and provisions accurately reflect 
the scope of services that the consultant agrees to undertake, and specifically define important terms. 

• Ensure that the contract plainly and clearly delineates the scope of the consultant's undertaking. There 
should be standard procedures for modifications to the scope of work, and all changes to the scope of 
work should be put in writing. 

• Document that the work or report is done only for the benefit of the contracting party or have an 
understanding in writing of the purpose of the work and whom it is designed to benefit. Include "no 
reliance clauses" and explicit statements that a report is only done for the benefit of the contracting 
parties and reliance by anyone else is not authorized. 

• Contractually limit the right to distribute the report. 

• Specifically tailor hold-harmless and indemnity provisions to the work at issue. 

• Include confidentiality provisions in contracts so that the dissemination of information in reports is 
limited. 

• Specifically mention where information and data are obtained from a client or third party. The 
consultant should not vouch for the accuracy of information about which it may have some doubts. 

• Delineate in the contract the substantive law that governs the transaction. 

• Do not undertake services beyond those squarely delineated in the contract, and do not manifest an 
intent or understanding that work will benefit a third party. 

• Obtain assurances and written affirmations that work is not intended to benefit a particular class of 
persons (e.g., prospective purchases of real estate). 

• Document the governmental standards and requirements framing the scope of the undertaking. 

• Obtain appropriate insurance coverage. 

Grand Street in Perspective 

The Grand Street decision has the potential to increase drastically the exposure of consultants, since at one time 
or another almost everyone involved in the business has filed a report that is available for public inspection. 

Nevertheless, other recent cases indicate that a consultant's duties are not limitless. Even if a consultant makes a 
mistake it does not result in liability if no duty was owed to the plaintiff or there was no justifiable reliance on the 
mistake. 

Perhaps the most important lesson to be learned by this discussion is that there should be a heightened 
sensitivity to the potential for new claims. Although all risks cannot be completely eliminated, consultants and 
their lawyers can take concrete practical steps to reduce the likelihood of a successful lawsuit. 

Any inquiries regarding this article can be addressed to Joel Schneider at jschneider@archerlaw.com or 856-354-
3055. 


