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entire controversy doctrine.” The
Supreme Court determined the poli-
cies underlying the entire contro-
versy doctrine, such as avoidance of
waste, efficiency and reduction of
delays, fairness to parties and the
avoidance of piecemeal decisions,
supported the Nicastros joining SCE
in the litigation despite the fact that
the Niacstros’ claims against SCE
had not technically “accrued.”

The Court, while acknowledging
in a footnote that the entire contro-
versy doctrine no longer mandated
party joinder, nevertheless pro-
nounced that it has “remained faith-
ful to the doctrine’s overarching
principles.” The Supreme Court con-
cluded that the “perceived proce-
dural advantage” of forcing the
Nicastros to defer its claims against
SCE ran “afoul of all of the salutary
effects the entire controversy doc-
trine is designed to advance….”

In the wake of the Supreme
Court’s decision in Highland Lakes,
the construction litigator is now
faced with added threshold deci-

sions. First, it may be argued that any
party with a potential claim against
a design professional may now be
required to assert the claim by way
of a third-party complaint, under the
entire controversy doctrine, even if
the party’s intention is to dispute
the plaintiff’s allegations implicating
the design professional’s work. Sec-
ond, the Supreme Court’s affirma-
tion of the lower courts’ decisions
strongly suggests that there may
come a point in discovery where
there exists sufficient “evidence” to
trigger the requirements of the act.

The lack of guidelines and direc-
tion on what such evidence must
consist of, given the ramifications of
non-compliance with the act, is
potentially problematic.

It may be an appropriate time for
the Legislature to consider revisit-
ing the act’s provisions to address
these significant, albeit relatively
nuanced, issues. The Legislature
may consider looking to Pennsylva-
nia’s analog of the act for guidance.
Pa. R.C.P. 1042.3(c)(2) provides that

a defendant or additional defendant
who has joined a licensed profes-
sional as a third-party defendant or
asserted a cross-claim against the
licensed professional need not file a
certificate of merit unless the
claims are based on acts of negli-
gence unrelated to the acts of negli-
gence that are the basis for the
claim against the joining or cross-
claiming party. A similar amend-
ment to the act could reduce costly
and time-consuming satellite litiga-
tion of these issues (not to mention
attorneys’ anxiety levels). �
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